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Operations In Fiscal Year 1989 


Statistical highlights of NLRB’s casehandling activities in fiscal 
1989 include: 
a The NLRB conducted 4413 conclusive 


° Although the Agency chs 37,992 cases, 24,581 cases were 

cng Bohghe Sy at the end of the fiscal year. 

included 29,910 cases involving unfair labor prac- 

tice charges and 7567 cases affecting employee representation 
and 516 related cases. 
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* Settlements, avoiding formal litigation while a~hieving the 
goal of equitable remedies in unfair labor practice situations, 
numbered 9180. 

¢ The amount of $58,057,778 in reimbursement to employees 
illegally discharged or otherwise discriminated against in viola- 
tion of their organizational rights was obtained by the NLRB 
from employers and unions. This total was for lost earnings, fees, 
dues, and fines. The NLRB obtained 4508 offers of job reinstate- 
ments, with 3388 

* Acting on the results of professional staff investigations, 
which produced a reasonable cause to believe unfair labor prac- 
tices had been committed, Regional Offices of the NLRB issued 
3851 complaints, setting the cases for hearing. 

* NLRB’s corps of administrative law judges issued 713 deci- 
sions. 
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CASE INTARE BY UNFAIR LABOR PRACTICE 
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NLRB Administration 


The National Labor Relations Board is an independent Federal 
agency created in 1935 by Congress to administer the basic law 
governing relations between labor unions and business enterprises 
engaged in interstate commerce. This statute, the National Labor 
Relations Act, came into being at a time when labor disputcs 
could and did threaten the Nation's economy. 


Operations in Piscal Year 1989 
Declared constitutional by the Supreme Court in 1937, the Act 
was substantially amended in 1947, 1959, and 1974, each amend- 
ment increasing the scope of the INLRB's regulatory powers. 
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CHART NO 2 
UP CASE INT ARE 
(CHARCES and SITUATIONS FILED) 
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by the filing of exceptions. If no excep- 
en, the administrative law judges’ orders become 


BS5 


to the NLRB begin their processing in the 
egional Directors, in addition to processing 
labor practice cases in the initial stages, also have the au- 
i i representation petitions, to determine units 
appropriate for collective-bargaining purpi.ses, to 
elections, and to pass on objections to uct of elec- 
There are provisions for iaedl of cepeemanaiion euzh eae. 
questions to the Board. 


B. Operational Highlights 
1. Unfair Labor Practices 


Charges that business firms, labor organizations, or both have 
committed unfair labor practices are filed with the National 
Labor Relations Board at its Field Offices nationwide by em- 
ployees, unions, and employers. These cases provide a major seg- 
ment of the NLRB 

Following their filing, charges are investigated by the Region- 

professional staff to determine whether there is reasonable 
cause to believe that the Act has been violated. If such cause is 
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CHART NO 3 
DISPOSITION PATTERN FOR UNFAI® LABOR PRACTICE CASES 
(BASED ON CASES CLOSED) 
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In fiscal year 1989, 32,401 unfair labor practice charges were 
filed with the NLRB, an increase of 3 percent from the 31,453 
filed in fiscal year 1988. In situations in which related charges 
are counted as a single unit, there was a 4-percent increase from 
the preceding fiscal year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 
21,046 cases, about 5 percent less than the 22,266 of 1988. 
gry against unions increased 18 percent to 10,813 from 9148 
in 1988. 

There were 88 charges of violation of Section 8(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal 
discharge or other discrimination against employees. There were 
11,567 such charges in 55 percent of the total charges that em- 
ployers committed violations. 

Refusal to bargain was the second largest category of allega- 
tions against employers, comprising 9479 charges, in 45 percent 
of the total charges. (Table 2.) 

Of charges against unions, the majority (7575) alleged illegal 
restraint and coercion of employees, about 70 percent. There 
were 1725 charges against unicns for illegal secondary boycotts 
and jurisdictional disputes, an increase of 57 percent from the 
1096 of 1988. 

There were 1250 charges (about 12 percent) of illegal union 
discrimination “ss employees, an increase of 7 percent from 
the 1171 of 1988. There were 263 charges that unions picketed 
illegally for recognition or for — purposes, compared 
with 248 charges in 1988. (Table 

In charges filed against em bene hn unions led with 68 
¢ - total. Unions filed 15,203 charges and individuals filed 

4 

Concerning charges against unions, 6537 were filed by individ- 
uals, or 66 percent of the total of 9968. Employers filed 3277 and 
other unions filed the 154 remaining charges. 

In fiscal year 1989, 29,910 unfair labor practice cases were 
closed. About 95 percent were closed by NLRB Regional Of- 
fices, virtually the same as in 1988. During the fiscal year, 30.7 
percent of the cases were settled or adjusted before issuance of 
administrative law judges’ decisions, 30.1 percent were with- 
drawn before complaint, and 34.5 percent were administratively 
dismissed. 

In evaluation of the Regional workload, the number of unfair 
labor practice charges found to have merit is important—the 
higher the merit factor the more litigation required. In fiscal year 
1989, 37 percent of the unfair labor practice cases were found to 
have merit, no change from 1988. 

When the Regional Offices determine that charges alleging 
unfair labor practices have merit, attempts at voluntary resolu- 
tion are stressed—to improve labor-management relations and to 
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reduce NLRB litigation and related casehandling. Settlement ef- 
forts have been successful to a substantial degree. In fiscal year 
1989, precomplaint settlements and adjustments were achieved in 
6582 cases, or 21.3 percent of the charges. In 1988 the percent- 


age was 22. 


Cases of merit not settled by the Regional Offices produce 
formal complaints, issued on behalf of the General Counsel. This 
action schedules hearings before administrative law judges. 
During 1989, 3851 complaints were issued, compared with 3450 


in the preceding fiscal year. (Chart 6.) 
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Of complaints issued, 80 percent were against employers, 19 
= against unions, and 1 percent against both employers and 


"NLRB Regional Offices processed cases from filing of charges 
to issuance of complaints in a median of 45 days. The 45 days 
included 15 days in which parties had the opportunity to adjust 
charges and remedy violations without resorting to formal 
NLRB processes. (Chart 6.) 

Additional settlements occur before, during, and after hearings 
before administrative law judges. The judges issued 713 decisions 
in 1050 cases during 1989. They conducted 585 initial hearings, 
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and 38 additional hearings in supplemental matters. (Chart 8 and 
Table 3A.) 

By filing exceptions to judges’ findings and recommended rul- 
ings, parties may bring unfair labor practice cases to the five- 
member Board for final NLRB decision. 

In fiscal year 1989, the Board issued 650 decisions in unfair 
labor practice cases contested as to the law or the facts—572 ini- 
tial decisions, 28 backpay decisions, 13 determinations in jurisdic- 
tional work dispute cases, and 37 decisions on supplemental mat- 
ters. Of the 572 initial decision cases, 512 involved charges filed 
against employers and 60 had union respondents. 

For the year, the NLRB awarded backpay of $57.6 million. 
(Chart 9.) Reimbursement for unlawfully exacted fees, dues, and 
fines added another $475,467. Backpay is lost wages caused by 
unlawful discharge and other discriminatory action detrimental 
to employees, offset by earnings elsewhere after the discrimina- 
tion. About 4508 employees were offered reinstatement, and 75 
t accepted. 

At the end of fiscal 1989, there were 21,260 unfair labor prac- 
tice cases being processed at all stages by the NLRB, compared 
with 18,769 cases pending at the beginning of the year. 
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CHAPT NO 5 
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2. Representation Cases 


The NLRB received 8477 representation and related case peti- 
tions in fiscal 1989, compared with 7898 such petitions a year 
earlier. 

The 1989 total consisted of 6686 petitions that the NLRB con- 
duct secret-ballot elections where workers select or reject unions 
to represent them in collective bargaining; 1222 petitions to de- 
certify existing bargaining agents; 185 deauthorization petitions 
for referendums on rescinding a union’s authority to enter into 
union-shop contracts; and 352 petitions for unit clarification to 
determine whether certain classifications of employees should be 
included in or excluded from existing bargaining units. Addition- 
ally, 32 amendment of certification petitions were filed. 

During the year, 8083 representation and related cases were 
closed, compared with 7611 in fiscal 1988. Cases closed included 
6390 collective-bargaining election petitions; 1177 decertification 
election petitions; 159 requests for deauthorization polls; and 357 
petitions for unit clarification and amendment of certification. 
(Chart 14 and Tables 1 and 1B.) 

The overwhelming majority of elections conducted by the 
NLRB resulted from some form of agreement by the parties on 
when, where, and among whom the voting should occur. Such 
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agreements are encouraged by the Agency. In 15.8 percent of 
open cases closed by elections, balloting was ordered by 

NLRB Regional Directors following hearing on points in issue. 
In eight cases the Board directed elections after transfers of cases 
from the Regional Office. (Table 10.) There were five cases that 
resulted in expedited elections pursuant to the Act’s 8(b)(7)(C) 
provisions pertaining to picketing. 


3. Elections 


The NLRB conducted 4413 conclusive representation elections 
in cases closed in fiscal 1989, compared with the 4153 such elec- 
tions a year earlier. Of 273,775 employees eligible to vote, 
239,934 cast ballots, virtually 9 of every 10 eligible. 

Unions won 2059 representation elections, or 46.7 percent. In 
— majority designation, labor organizations earned bargain- 
ing rights or continued as employee representatives for 110,037 
workers. The employee vote over the course of the year was 
116,948 for union representation and 122,986 against. 

The representation elections were in two categories—the 3791 
collective-bargaining elections in which workers chose or voted 
down labor organizations as their bargaining agents, plus the 622 
decertification elections determining whether incumbent unions 
would continue to represent employees. 
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CHART NO. 7 
UNFAIR LABOR PRACTICE CASES SETTLED 
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There were 4262 select-or-reject-bargaining-rights (one union 
on ballot) elections, of which unions won 1935, or 45.4 percent. 
In these elections, 98,037 workers voted to have unions as their 
agents, while 120,338 employees voted for no representation. In 
appropriate bargaining units of employees, the election results 
provided union agents for 86,440 workers. In NLRB elections 
the majority decides the representational status for the entire 
unit. 

There were 151 multiunion elections, in which 2 or more labor 
organizations were on the ballot, as well as a choice for no rep- 
resentation. Employees voted to continue or to commence repre- 
sentation by 1 of the unions in 124 elections, or 82.1 percent. 

As in previous years, labor organizations lost decertification 
elections by a substantial percentage. The decertification results 
brought continued representation by unions in 181 elections, or 
29.1 percent, covering 11,328 employees. Unions lost representa- 
tion rights for 14,809 employees in 441 elections, or 70.9 percent. 
Unions won in bargaining units averaging 63 employees, and lost 
in units averaging 34 employees. (Table 13.) 

Besides the conclusive elections, there were 153 inconclusive 
representation elections during fiscal year 1989 which resulted in 
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withdrawal or dismissal of petitions before certification, or re- 
quired a rerun or runoff election. 

In deauthorization polls, labor organizations lost the right to 
make union-shop agreements in 41 referendums, or 49 percent, 
while they maintained the right in the other 43 polls which cov- 
ered 3472 employees. (Table 12.) 

For all types of elections in 1989, the average number of em- 
ployees voting, per establishment, was 54, virtually the same as 
in 1988. About 74 percent of the collective-bargaining and decer- 
tification elections involved 59 or fewer employees. (Tables 11 
and 17.) 


4. Decisions Issued 


a. The Board 


Dealing effectively with the remaining cases reaching it from 
nationwide filings after dismissals, settlements, and adjustments in 
earlier processing stages, the Board handed down 1638 decisions 
concerning allegations of unfair labor practices and questions re- 
lating to employee representation. This total compared with the 
decisions rendered during fiscal year 1988. 

A breakdown of Board decisions follows: 
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CHART NO. G 
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compared with 1567 in 1988. (Chart 13 and Tables 3B 


c. Administrative Law Judges 
With a leveling in case filings alleging unfair labor i 


practices, 
administrative law judges i 713 decisions and conducted 623 
hearings. (Chart 8 and Table 3A.) 


5. Court Litigation 


a. Appellate Courts 

The National Labor Relations Board is involved in more litiga- 
tion in the United States courts of appeals than any other Federal 
administrative agency. 

In fiscal year 1989, 180 cases involving the NLRB were decid- 
ed by the United States courts of compared with 166 in 
fiscal year 1988. Of these, 87.2 percent were won by NLRB in 
whole or in part com to 81.3 percent in fiscal year 1988; 4.5 

t were entirely compared with 4.8 percent in 
year 1988; and 8.3 percent were entire losses compared 
with 13.9 percent in fiscal year 1988. 


b. The Supreme Court 
"> 8), vhere were no Board cases decided by the Su- 
he Board participated as amicus in one case and 
sition prevailed in that case. 
c. Contempt Actions 


In fiscal 1989, 113 cases were referred to the contempt section 
for consideration of contempt action. There were 28 contempt 
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proceedings instituted. There were 17 contempt adjudications 
awarded in favor of the Board; 3 cass in which the court direct- 
ed compliance without adjudication: there were no cases in 
which the petition was withdrawn or denied. 


d. Miscellaneous Litigation 


Se ee ee ee eee Be 
tion decided by appellate, district, and bankruptcy courts. 
NLRB'’s position was upheld in 40 cases. (Table 21.) 


ee ee 


The NLRB sought injunctions t to Section 10(j) and 
10(1) in 71 filed with the S. district courts, compared 
with 69 in year 1988. (Table 20.) Injunctions were granted 
in 31, or 78 percent, of the 40 cases litigated to final order. 

NLRB injunction activity in district courts in 1989: 
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evaluated to determine whether they are “closely related” to the 
underlying charge by considering whether the complaint allega- 
tion and charge allegation involve the same legal theory and 
whether the complaint allegation and charge allegation arise 
from the same factual circumstances or sequence of events. Addi- 
tionally, the Board may consider whether a respondent would 
raise similar defenses to both allegations. 


3. Eligibility of Supervisors to Vote in Internal Union Elections 


In Power Piping Co.,* the Board affirmed the approach taken in 
Nassau & Suffolk Contractors’ Assn.* to determine whether an 
employer unlawfully interferes with the administration of a union 
in violation of Section 8(a)(2) by permitting its supervisors to 
vote in an internal union election. Although in cases foliowing 
Nassau & Suffolk the inquiry often was limited to whether the 


* 291 NLRB No. 80 (Chairman Stephens and Members Cracraft and Higgins). 


* 118 NLRB 174 (1957). 
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r was “high level or low level,” the Board emphasized 
thet Nassau & Suffolk itself required the determination to be 
made on a case-by-case basis with no one factor being determina- 
tive. The Board further held that an employer can only be held 
liable for intraunion conduct of supervisors if the employer “en- 

ed, authorized or ratified” the supervisors’ activities or 
7 in such manner as to lead employees reasonably to be- 
lieve” that the supervisors were acting for and on behalf of man- 
agement. The Board also cited with approval the following con- 
siderations set forth in the decision o why hf gg Bee 
the District of Columbia Circuit in Plumbers Local (Detroit 
Plumbing) v. NLRB:* (1) the nature of the supervisory position; 
(2) the apparent permanence of the supervisory position; and (3) 
the extent to which the position is properly included in or ex- 
cluded from the bar, unit. These considerations, “although 
not intended to be all-inclusive,” will serve as a guide in deter- 
mining the lawfulness or unlawfulness of supervisory participa- 
tion in internal union affairs. 

4. No-Strike Provisions and Sympathy Strikes 


In Indianapolis Power Co. (Indianapolis Power II),® the Board, 
on remand from the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, clarified its prior holding that a broad 
no-strike clause prohibits all strikes, including ~ mm ay A strikes, 
unless the contract or extrinsic evidence demonstrates the parties 
intended otherwise. The Board emphasized that construction of a 
broad no-strike provision turns on the parties’ actual intent with 
consideration to be given to the parties’ bargaining history and 
— practice. Further, broad no-strike language does not estab- 

an irrebuttable presumption that sympathy strikes are includ- 
ed within the scope of a no-strike clause. After examining the 
parties’ bar ning history and past conduct, « pane! majority 
concluded the evidence in established that the par- 
ties had consistently disagreed over the sympathy strike issue 
and, og yh Fang bag hE right to 
participate in sympathy strikes. According] Board found 
that the employer violated Section say) co (3) of the Act by 
disciplining employees for exercising that right. 

Applying Indianapolis Power II to Arizona Public Service Co.,* 
on remand from the Ninth Circuit Court of Appeals, the Board 
found that the parties did not intend their no-strike clause to en- 
compass sympathy strikes. The parties’ bargaining history indi- 
cated that the employer recognized there was no agreement that 
sympathy strikes were covered by the no-strike clause. More- 
over, the employer’s repeated acquiescence to sympathy strikes 
indicated that such strikes were not prohibited. Member Johan- 


* 287 F.2d 354, 362 (1961). 
* 291 NLRB No. 145 (Chairman Stephens and Member Cracraft; Member Johansen concurring). 
* 292 NLRB No. 144 (Chairman Stephens and Member Cracraft; Member Johansen concurring). 
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sen, concurring with Chairman Stephens and Member Cracraft, 
noted that “there is no showing of mutual intent to include sym- 
pathy strikes” within the no-strike clause. 

In light of Indianapolis Power II and Arizona Public Service Co., 
the Board reconsidered its prior holding in Food & Commercial 
Workers Local 1439 (Rosauer’s Supermarkets).® Relying on the 
parties’ intent, bargaining history, and the narrow language of 
their no-strike clause, the Board fouid that the parties’ no-strike 
clause did not bar sympathy strikes. The Board, therefore, held 
that the union did not violate Section 8(b)(1)(A) of the Act by 
threatening unit employees with disciplinary action for refusing 
to participate in a sympathy strike. 


5. Drug and Alcohol Testing is Mandatory Subject of Bargaining 


In a pair of related cases decided during this period, Johnson- 
Bateman Co.* and Star Tribune,'® the Board held that drug and 
alcohol testing of current rey” is a mandatory subject of 
bargaining, but that testing of job applicants is not. In Johnson- 
Bateman Co., the Board und that testing of current employees 
is germane to the working environment use such testing is 

most closely analogous” to physical examination and mig 

, both of which are mandatory subjects of bargaining 

further found that the testing requirement was ; cutie the 
scope of “managerial decisions which lie at the core of entrepre- 
neurial control” because the requirement does not involve the 
“commitment of investment capital and cannot otherwise be 
characterized as a decision taken with a view toward changing 
the scope or nature cf Respondent's enterprise.” In Star Tribune, 
the Board found that testing of job applicants is not a mandatory 
subject of bar ws) 7 Job applicants are not oe under the 
Act. There is no re tionship between the employer and the ap- 
plicant as the applican: performs no services for the employer, is 
paid no wages, and is under no restrictions as to other employ- 
ment or activities. Nor does the testing of job applicants “vital- 
ly” affect employment conditions of bargaining unit employees. 


6. Subcontracting Decision is Mandster; Subject of Bargaining 
In Storer Cable TV of Texas,'' the Board found that an em- 
ployer unlawfully failed to bargain with the union over a deci- 
sion to subcontract cable installation and reconnection work. The 
Board concluded that the com a a decision is a mandatory 
subject of bargaining under ei the “two-factor” or “two- 
step” test set forth in Otis Elevator Co.'* Applying the two-factor 


* 293 NLRB NO. 4 (Chairman Stephens and Members Johansen and Cracraft). 

* 295 NLRB No. 26 (Chairman Stephens and Members Cracraft, Higgins, and Devancey; Member 
Johansen dissenting in part). 

1° 295 NLRB No. 63 (Members Johansen, Cracraft, Higgins, and Devaney; Chairman Stephens con- 
curring in part). 

41 295 NLRB No. 4 (Chairman Stephens and Members Johansen and Cracraft). 

12 269 NLRB 891 (1984). 
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costs and did not alter the nature or direction of employ- 


- 


fered alternatives such as wage reductions or expansion of the 
scope of the employee’s duties. The Board added that the bene- 
fits of resolution through the bargaining process outweighed any 
burdens placed on the employer. 


D. Financial Statement 


The obligations and expenditures of the National Labor Rela- 
a a oe a 30, 1989, are as 
ollows: 


Personnel compensation '* iiaiinsiepiainsiianins $93,045,892 
Personnel benefits.......... isalinanieeitaia : 14,730,386 
Benefits for former personnel........ dinsiasihdaen : 27,596 
Travel and transportation of persomns................0000008 3,770,810 
Transportation Of thing’ .............c0cesseseeeseeeeeeeeeeees 200,777 
Rent, communications, and utilities .......................... 18,942,831 
Printing and reproduction................ccseseeseeeeeeeeereneeees 433,503 
IT CITI onsitscdteesinsinintentnnetntnenenenausennnnennensecsetannenee 4,871,650 
Supplies and materials ...................csssssssssersssssssseneees 648,392 
Et Occacesnsvenccsnsesosevssscesecesescceccecsessecsscescecsocsscsceee 1,456,907 
Insurance claims and indemnities........................00+ 128,498 

Total obligations and expenditures................ $137,257,242 


*® Includes $326,000 for reimbursables. 


Il 
NLRB Jurisdiction 


The Board’s jurisdiction under the Act, regarding both repre- 
sentation proceedings and unfair labor practices, extends to all 
enterprises whose operations “affect” interstate or foreign com- 
merce.! However, Congress and the courts* have recognized the 
Board’s discretion to limit the exercise of its broad statutory ju- 
risdiction to enterprises whose effect on commerce is, in the 
Board’s opinion, substantial—such discretion being subject only 
to the statutory limitation® that jurisdiction may not be declined 
when it would have been asserted under the Board’s self-imposed 
jurisdictional standards prevailing on August 1, 1959. Accord- 
ingly, before the Board takes cognizance of a case, it must first 
be established that it had legal or statutory jurisdiction, i.e., that 
the business operations involved “affect” commerce within the 
meaning of the Act. It must also appear that the business oper- 
ations meet the Board’s applicable jurisdictional standards.® 


A. Claim of Changed Circumstances 


In Princeton Health Care Center, a panel majority of the 
Board determined that it would continue to assert jurisdiction 
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over the respondent, notwithstanding the latter’s claim of 
“changed circumstances” that purportedly affected the Board’s 
jurisdiction. 

While this case was before the U.S. Court of Appeals for the 
Fourth Circuit, the respondent filed a motion to remand it to the 
Board for reconsideration. The respondent contended that its 
new management agreement with Princeton Community Hospi- 
tal, an alleged p ogg woe subdivision within Section 2(2) of the 
Act, deprived Board of jurisdiction over it. The court re- 
manted the oto to the Based ter Sertber proceedings. 

Members Johansen and Cracraft determined that the Board 
should continue to assert jurisdiction over the respondent be- 
cause the Board not only had statutory jurisdiction over the re- 
page Mg Elle Lapeer ponge’ F jurisdiction at the time of 

unfair labor practices, and at the time of the underlying 
Board Order.? The majority stated that the Board would contin- 
7 to assert Fs pen nd over the respondent “for the purposes of 


peor phe compliance with, the Order already en- 
inally, Membe Members » Senean and Cracraft noted that, at 


the time of the unfair labor practices in this case, “the Respond- 
ent did not contest the Board's jurisdiction over it but, in fact, 
had assented to it.” 

In dissent, Chairman Stephens stated that he regarded the issue 
of whether the respondent is an employer under Section 2(2) to 
be one of statutory, not discretionary, jurisdiction. Because mat- 


ters going to the Board’s subject matter jurisdiction under the 
Act may be raised at any time, he said he would remand the case 
to an administrative law fa for a determination of the charac- 
ter of the respondent and, “if it is found to be an exempt entity, a 
further determination concerning the extent of its control over 
the working conditions of the unit employees at issue here.” 


B. Political Subdivision 


In St. Paul Ramsey Medical Center,® the Board issued an advi- 
sory opinion finding that the medical center was not an exempt 
“political subdivision” under Section 2(2) of the Act. Therefore, 
the Board advised the parties that it would assert jurisdiction 
over the center, a full-service health care, hospital, and education 
and research facility. 

All parties agreed, and the Board found, that the medical 
center was an exempt political subdivision prior to 1986. At that 
time, the medical center was managed and operated by a county 
commission created by an act of the state legislature. Among 
other things, the act provided that the commission would be 
composed of 15 mem 4 of whom were members of the 
board of the local county commissioners and the remaining 11 of 


7 285 NLRB 1016 (1987). 
* 291 NLRB No. 114 (Chairman Stephens and Members Johansen, Cracraft, and Higgins). 


986, the state legislature repealed that act and 
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Ii 
NLRB Procedure 


A. The 10(b) Peri. Zor Filing Charge 


In Chemung Contracting Corp.,' the Board held, contrary to 
the administrative law judge, that the union’s charge alleging 
that the respondent joint employers had violated Section 8(a)(5) 
by implementing unilateral changes in the terms and conditions 
of employment for employees who returned to work during a 
strike was time barred by Section 10(b) of the Act. 

The evidence showed that after the most recent collective-bar- 
gaining agreement between the respondent and the union had ex- 
i the parties were unable to agree on a successor contract. 

ing the strike that followed, the respondent ceased paying 
into fringe benefit and welfare funds established by the expired 
contract and made changes in the employees’ fringe benefit and 
health insurance programs with the result in some instances that 
wages were increased to compensate for the absence of pension 
contributions. At the hearing, the union’s business manager ad- 
mitted that he knew that the respondent had made these unilater- 
al changes at least 10 months before the union filed its unfair 
labor practice charge. 

Based on the testimony of the union’s business manager, the 

that the union clearly knew of the respondent's fail- 
10(b) period commenced. Never benefit funds before the 


duct occurring within the 6-month Siem peed comtianes 
“a separate and distinct substantive violation in its own right.” 

In disagreeing with the judge, the Board noted that the Gener- 
al Counsel can rely on pre-10(b) evidence as “background” with- 
out running afoul of that provision. However, it added, the Gen- 
eral Counsel is barred from issuing any complaint in which the 
operative events establishing the violation occurred more than 6 


' 291 NLRB No. 123 (Chairman Stephens and Members Johansen and Cracraft). 


* 249 NLRB 98 (1980), enfd. mem. 661 F.2d 910 (2d Cir. 1981). 
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months before the unfair labor practice charge had been filed and 
In the instant case, however, the Board noted that the opera- 
tive facts establishing the violation occurred outside the 10(b) 
period and that it was precluded from deciding the underlying 
substantive legal issues. As the Board explained (291 NLRB No. 
123, slip op. at 6): 
{I}t is clear that outside the 10(b) period the t un- 
equivocally repudiated its obligation to make contributions in 
the trust and the Union knew of this action. The 
ee Seen Sees ing such paymen 
urthermore, the Respondent has not « in any conduct, 


nor have there been any in ing circumstances that can be 
suiises & taneaibide olin Ge Eeapeniants GON estes. 


charge. The panel majority therefore rejected the administrative 


* See Machinists Local 1424 (Bryan Mfg Co) +. NLRB, 462 U.S. 411 (1960), the leading case on the 
meaning of the 6-month limitations period of Sec 10(b). 
* 293 NLRB No. 50 (Members Johansen, Cracraft, and Higgins, Chairman Stephens dissenting) 


"hy TS: ee cliet fiaceteeal i 
fs ial Ht Hh : fait i 
| ppagceyicaigechd Eogscdag- Sal ao aE 

aS dts ail 3 Hilde Tt iy 

122) aia) nee ty 
a ee 
eH tat a ee iti, 
alll ie HEA 
sitet lita: 3534 Ted Ceuile 2: 7 i 


* 273 NLRB 1389, 1390-1391 (1985), enfd. mem. 785 F.2d 304 (4th Cir. 1986) 


* 265 NLRB 1457, 1459 (1982) 


that the Board's cases tolling of the 
10(b) limitations all involved the party's, not the 
General s, lack of knowledge of the constituting 
the violation because of the respondent's prevarication or its con- 
cealment of relevant information. 
Chairman Stephens would have found that “Section 10(b) itself 
is structured in such a way as to give the General every 
to make a thorough investi before of 
the ” Given the ity of wide in “it 
seems not only fair, but also in with the finality afforded 


' 295 NLRB No 115 (Chairman Stephens and Members Cracraft and Higgins, Member Devaney 
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C. Non-Board Settlement 


In Auto Bus, Inc.,* the Board held that, 
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After a complaint issued alleging that the respondent violated 
Section 8(a)(1) and (3), the respondent and the charging party 
union entered into an informal agreement. The union then re- 
quested withdrawal of its charges, and the Regional Director ap- 
proved that request and dismissed the extant complaint. 

Before the settlement agreement was signed, the union filed— 
and later withdrew without prejudice—another charge alleging 
that the respondent violated Section 8(a)(3) by dischargi 
employee. The substance of this charge was later timely refiled. 
The union also filed an amended charge that included the 8(a)(1) 
allegations of threats and promises of benefit that had previously 
been withdrawn as a result of the settlement agreement between 
the parties. These charges formed the basis for the instant com- 
plaint. 

The respondent filed a motion to dismiss the complaint, assert- 
ing that certain allegations were part of a previous charge and 


- laint that was settled between the and approved by 
Director. The Associate Chief Administrative Law 
can leaned he aan ing that there had been a settle- 


ment agreement sanctioned by Regional Director, compli- 
ance by the respondent, and no subsequent alleged unfair labor 
practices. The judge found that the Regional Director had to be 
aware of the nature of the non-Board settlement, so that, in 
effect, “the Regional Director was a party to the withdrawal of 
the charge and the ‘settlement’ of this case” and was therefore 
es from litigating the allegations that were contained in 
the first complaint. 

Thereafter, the General Counsel filed a request for special per 
mission to appeal the judge’s order. In granting that request, "he 
Board concluded that the judge erred in dismissing certain com- 
plaint allegations because it found that this case was “squarely 
_—. by Quinn Co.*® The judge in Quinn noted that (id. at 


In the absence of a Regional Director signing or approving a 
settlement agreement, any such agreement between a charging 
party and a respondent which resulted in the withdrawal of 
the charge is viewed by the Board as a private arrangement 
which does not estop the Regional Director from proceeding 
on any new charges alleging the same conduct as the with- 
drawn charges. 


Here, as in Quinn, the Regional Director did not sign or ap- 
prove the non-Board settlement agreement. Thus, this was a > 
vate arrangement between the parties that did not estop the 
gional Director from proceeding on any new charges dae 
the same conduct as the withdrawn charges. The fact that a 
Board agent was involved in the parties’ settlement negotiations 


* 273 NLRB 795 (1984). 
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that let to the withdrawal of the charge was immaterial, accord- 
ing to the Board, since the Regional Director was not an official 
party to the non-Board adjustment. 


BLANK PAGE 
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IV 
Representation Proceedings 


The Act requires that an employer bargain with the represent- 
ative designated by a majority of its employees in a unit appro- 
priate for collective bargaining. But it does not require that the 
representative be designated by any particular procedure as long 
as the representative is clearly the choice of a majority of the 
employees. As one method for employees to select a majority 
representative, the Act authorizes the Board to conduct represen- 
ee Ce ses  e oe oe 
petition has been filed by or on behalf of a p of emplo 
or by an employer confronted with a claim for recognition 
an individual or a labor organization. Incident to its authority to 
conduct elections, the Board has the power to determine the unit 
of employees — for collective bargaining and to formal- 
the remalts of ti e-bargaining representative on the basis of 

results of the election. Once certified by the Board, the bar- 
gaining agent is the exclusive tative of all employees in 
Tad unit for collective bargaining with respect to 
pay, hours of employment, and other conditions 
of employmen mm Yio Ast dee Glpewens tan Benet t contest 
elections to decertify incumbent bargaining ts that have been 
previously certified or that are being curren ge greene recognized by the 
employer. Decertification petitions may be by employees, 
by individuals other than t representatives, or by 
labor SS acting on behalf of employees. 

This chapter concerns some of the Board’s decisions during 
the past fiscal year in which the general rules governing the de- 
termination of bargaining representative were adapted to novel 
situations or reexamined in the light of changed circumstances. 


A. Unit Clarification 


In Baltimore Sun Co.,' the Board considered the question of 
whether a unit clarification petition filed by the employer duri 
the term of its contract with the union was timely filed. Al- 
ee See ae oe Cee Cee ee 
titions filed d the term of a contract that clearly defines the 
bargaining unit, Board found that the employer’s petition fell 


' 296 NLRB No. 131 (Chairman Stephens and Members Cracraft and Devaney). 
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the exception announced in St Francis Hospital.? In that 
Ay Be pod map eeagthedl Apemerffean spi Hoong 
erence, on Oe Sen: Oo ganeee Oe Sees ot te oo 
of reaching an agreement, “the Board will entertain a peti- 
shortly after the contract is executed, absent an indica- 
the petitioner abanc oned its request in exchange for 
some concession in negotiations.” 

The employer and the union were parties to a collective-bar- 
gaining agreement effective May 1, 1987, to April 30, 1990. They 
began bargaining over a new contract in February 1987. At the 

negotiating session, the employer proposed to exclude 
several positions, including the ones in dispute, from the bargain- 
ing unit. 

When the employer made its proposal, it informed the union 
if we are not able to negotiate these exclusions we are 
to the Board . . . to file a unit clarification petition.” At 

and final negotiating session in late May 1987, the 
offered to agree to the exclusion of certain classifications 
mcr for Gein coneaions. The empioyer rete. he 


employer stated that it was “dropping” its proposal to exclude 
the seven disputed classifications. 


At this last session the parties reached agreement on a new 


Siispeudeat ovidunes" echaed (ik dhe exphager (oe so 
that no “independent evidence” existed that the loyer 
served its right to go to the Board. The R Director in- 
ferred from the parties’ inclusion of the prior provision in the 
new contract that the employer had abandoned its intention to 
go to the Board. In addition, the Regional Director found the pe- 
tition untimely because the employer did not file it until over 3 
months after agreement was reached on a new contract. 

In reversing the Regional Director, the Board found that the 
employer had reserved its right to go to the Board at the second 
negotiating session and had not oned that position. The 
Board found that the employer was not required to renew its po- 
eek eee ee ae es oe oe See, Se 
Board found that the Regional r erred in inferring from 
the inclusion of the prior provision in the new contract that the 
me ee od had abandoned its position. As the Board noted, “the 

of that provision in the present agreement may be read 
to signify only that the [e]mployer did not want the unit issue to 


* 282 NLRB 950 (1987). 
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delay agreement on a new contract.” Finally, the Board noted 
that St Francis Hospital does not require a party to supply “‘inde- 


g 


Francis Hospital, however, the relevant time period was that 
tween the the contract was executed and the date the 
tion was filed, a period of 7 weeks. 

In the present case the employer filed its petition 11 
after the contract was executed. Although it noted that 
loyer filed its petition 4 weeks after the petition was 
Francis Hospi , the Board decided that that case 

construed as setting a precise or outer time limit for 
such petitions” concluded “that the period of 11 
falls within the ‘shortly after’ limitation set forth in 
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operato i 
throughout the facility. 

The union represents 95 employees in the “plant facilities and 
maintenance ts” at employer’s vast roducts 
manufacturing facility. The unit includes a variety o skilled clas- 
sifications, among which are machinist, diemaker, carpenter, mill- 
wright, electrician, welder, pattern maker, | = wee pipefitier, 
steamfitter, various repairmen, and firemen. Although diverse in 
their specialties, these individuals all share some type of skill, re- 
quiring training, experience, and/or licensing, which distin- 
guishes them from most of the employer’s 2000 other employees. 

In large part, unit members perform their jobs ut the 
facility, wherever and whenever their particular skills are re- 
quired. Firemen, however, are located together in a separate 
powerhouse building, operating boilers that provide heat for the 
entire facility. 

When a new paper-burning-type boiler was added in the pow- 
erhouse, the need arose for a method of ensuring that no non- 
combustible materials were intermingled with the burnable waste 
needed to fuel the boiler. To accomplish this, the employer: (1) 
implemented a waste separation system at the plant floor level, 


* 296 NLRB No. 134 (Chairman Stephens and Members Cracraft and Higgins). 
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providing separate containers for combustible and noncombusti- 
ble materials, and (2) created a new powerhouse job classifica- 
tion, the shredder/sorting floor operator, whose duties include 
receiving the collected paper waste, operating machinery to 
remove any noncombustible materials remaining in the collected 
waste, and feeding this refined waste into the shredder. 

The union petitioned for unit clarification, asserting that the 
shredder/sorting employees should be accreted into the existing 
unit. Focusing on the location of the work, the operational inte- 
Pe ee ce en ee ce eee 
of the boiler, the close, regular contact among all powerhouse 
employees, their common supervision, and evidence of unit per- 
sonnel performing shredder/sorting duties, the Regional Director 
determined that accretion was appropriate. 

The Board disagreed, finding that the factors relied on by the 
Regional Director—which essentially derive from the fact that 
the duties of the shredder/sorting employees are performed in 
the powerhouse—are overridden by other evidence establishing 
Sueded came ond Cae catamain Gn cok. Wk came 

employees and those comprising the unit. With regard 

> tamed the disputed employees perform work 
ies & chai ls y associated with nonunit work (the collection 
and separation of materials needed to fuel the boiler) than it is 
with unit work (the operation of the boiler). Unit employees do 
no: typically have close working contracts with other unit em- 
ployees; in fact, the diversity of unit members’ specialties is such 
that they more regularly work among nonunit employees 


throughout the em Age mapped 3 s facility. Instead, | skills and 
abilities ee ade teen unit’s most disti characteristic. 
levels, with commensurate differences in rates of pay, 


Sana @s oak Gan dae Glses Oe ae 
bers and the shredder/sorting floor operators. Illustrative of their 
skills disparity is that job interchange among powerhouse em- 
om yees is solely one-way, i.e., - are capable of per- 
orming and have performed /sorting work, but 
shredder/sorting operators are neither equipped nor authorized 
to perform unit members’ duties. 

Applying the restrictive policy ones to questions of ac- 
cretion, the Board concluded that “overwhelming communi- 
ty of interest’”* standard necessary to warrant the inclusion of 
the disputed employees in this case had not been met. 


B. Supervisory Status 


In Detroit College of Business,® the Board found that coordi 
tors whom the college deans had appointed to run various aca- 


* Safeway Stores, 256 NLRB 918 (1981). 
* 296 NLRB No. 40 (Chairman Stephens and Members Cracraft and Higgins). 
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demic departments at the school were supervisors even though 
their or ey duties were exercised over nonunit employees 
duties occupied less than 50 percent of their worktime. 


Maas, Bs collliliah Gees chceded em do tans 
unit. 


The Board reversed the Regional Director who found that 
since the coordinators devoted a majority of their worktime to 
teaching and exercised only occasional su authorit 
over nonunit faculty, he was luded by decision in Adel- 
phi University® from finding Coosdinstoss Supervisors Within 
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supervisory duties were not exercised sporadically but constitut- 


ed and frequent portions of their overall job ibil- 
ities. With regard to the Director’s reliance on Adelphi 
University, the Board that that decision has mistakenly 


cited in subsequent cases as establishing a rule that persons 
who spend less than SO percent of their time supervising nonunit 
employees are not supervisors. 

Rejecting such a shorthand approach, the Board held that to 
ascertain whether an individual’s exercise of supervisory author- 
ity over employees outside the unit warrants his exclusion as a 
supervisor, a complete examination of all the relevant factors 
must be made to determine the nature of the individual's alliance 
with management. Those factors include, but are not limited to, 
the business of the a, —- fi 1+ individuals exer- 
cising oa on authority those o gaining unit em- 
yees, the supervisory functions being exercised, the 
oe of control being exercised over the nonunit py ee 
ae ae Se oh re ee eee a ee _ 
in furthering policies o employer as to those o 
the bargaining untt in which they would be included. 

The Board emphasized that although time spent in perform- 
ance of supervisory duties will remain relevant to the analysis, 
consideration of this factor will no longer rely on a rule that 
draws the line for finding supervisory status at individuals whose 
supervisory duties require 50 percent or more of their time. 

Applying these principles, the Board held that the coordina- 
tors’ pes ! the part- yt — faculty, pF pe 
constitu y pet r duties, was part parce 
f far play work product rather than an ancillary part of 
their duties. Es. They were hired both to orm professional teach- 
ing services and to hire and evaluate faculty. Concluding that 
these supervisory duties so allied the coordinators with manage- 


ee 


* 195 NLRB 639 (1972). 
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ment as to establish a differentiation between them and other unit 
employees, the Board excluded them from the unit. 


C. Scope of University Unit 
In determining the appropriate scope of a bargaining unit at a 


ties, differences or similarities of skills and functions, and geo- 
graphic locations. 

Applying these factors in University of Hartford,’ a panel ma- 
jority of the Board held that the petitioned-for unit of the em- 
ployer’s building service (custodial) and groundskeeping employ- 
ees was an appropriate unit for collective bargaining. 

The employer had contended that the petitioned-for unit was 
too limited in scope, and that the only appropriate unit was a un- 
iversitywide, nonacademic unit that would include all its clerical 
and technical employees, skilled tradesmen, and powerplant em- 
ployees (approximately 225), in addition to the ximately 80 
unskilled maintenance employees in the unit t by the peti- 
tioner. 

Chairman Stephens and Member Cracraft found that, although 
the petitioned-for unit constitutes neither an entire maintenance 


department nor a grouping with a core of craft-type employees 
who themselves may constitute a separate appropriate unit,® the 
unit includes all employees doing custodial and 

work throughout the employer’s 200-acre, 43-building facility, re- 
gardless of their administrative departmental classification.’ The 
majority noted that these em rroy have seperate immediate su- 


pervision by the managers of their respective sections within the 
et cee ee es on ee eee ae eee” 
related contact with the employer's skilled employees in the 
same department (i.c., tradesmen and powerplant specialists or 
utility service employees) and with the employer's other nonpro- 
peg ng peg edly warhnn Bw phe RF AP meg yo 
or transfer into or out of the included job classifications. '® 
majority found that the other employees whom the employer 
would include in the unit do not a community of interest 


* 295 NLRB No. 79 (Chairman Stephens and Member Cracraft; Member Johansen dissenting) 

* See California Institute of Technology, 192 NLRB 582 (1971); University of Rochester, 222 NLRB 
$32 (1976). But compare, Duke University, 227 NLRB 1627 (1977). 

* See Harrah’s Club, 187 NLRB 810 (1971). 

*© The majority noted that Harvard College, 269 NLRB 821 (1984) (Herverd I]), does not preclude a 
finding that this unit is appropriate, although it consists of only # portion of the employer's unskilled 
employees, as this unit is campuswide in scope as to all employees in the same classifications. 

Further, although in Harrah's Club, above, the Board held that the smallest appropriate unit had to 
include all employees engaged in cleaning and repair functions, given the different nature of the oper- 
ation in that case, the majority did not view the inclusion of the various types of repair employees 
there as mandating the inclusion of this employer's specialized technicians. 


In dissent, Member Johansen would have found that the peti- 
tioned-for unit is too limited in scope i 
unit for collective ini 


Sons,’ the —_ 
j ’s 775 that Menend onat vom, Mp ag 

box to have it placed in a challenged 

t envelope was not conduct warranting setting aside the 
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'! See Georgetown University, 200 NLRB 215 (1972) 

'* 204 NLRB No. 16 (Chairman Stephens and Member Cracraft, Member Johansen dissenting) 

'* 293 NLRB No. 72 (Chairman Stephens and Members Johansen, Cracraft, Higgins, and Devaney) 
** Tid. 
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ee eae hoe eee ree 
ient to affect the results of the election, the Regional Direc- 
tor ordered the election set aside and a new election run. 

The full Board affirmed the Regional Director's decision sus- 
taining the union’s objection to the conduct of the election. 


E. Preelection Grant of Benefit 


In Mailing Services,'* the Board held that a union's announce- 
ment and subsequent provision of free medical screenings to em- 
ployees at the employer's factory within days of the representa- 
tion election impaired employees’ exercise of free choice. Conse- 
quently, the Board directed that the election be set aside and a 
second election held. 


'* 293 NLRB No. 58 (Chairman Stephens and Members Johansen and Higgins) 


3 


i i ee see 
announcement bore the heading, “FIRST UNION BENEFIT! 
advantage of your first union bene- 


F. Agent’s Premature Disclosure 


In Kleen Brite Laboratories,*° the Board held that a Board 
agent's premature disclosure to one party of the unit decision in a 
ion case did not impugn the Board's neutrality or 

the outcome of the election. 
On June 9, 1988, after the decision had been mailed to both 
parties, a member of the Regional Office staff, in response to a 


** 167 NLRB 532, 533 (1967). 

** 286 NLRB 70) (1987). 

** 174 NLRB 244, 245 (1969). 
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*° 292 NLRB No 75 (Chairman Stephens and Members Johansen and Cracraft) 
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** 776 NLRB 1418, 1425-1426 (1985) 
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H. Voting Rights 


Economic strikers may lose their status as employees for 
peg Laney» purposes under Section 9(c)\(3) of the Act if: (1) prior to 
the the employee obtains permanent employment else- 
where; or (2) the employer eliminates the employee’s job for mis- 
conduct rendering him or her unsuitable for reemployment. 

In Lamb-Grays Harbor Co.,** the Board reaffirmed the stand- 
ard set forth in Kable Printing Co.** regarding the eligibility of 
economic strikers to vote in representation elections where the 
strikers’ jobs have been eliminated. Thus, the Board said it will 
examine the underlying cause for the elimination of the strikers’ 
positions to ensure that the employer eliminated their jobs for 


a. Sa Oe CS See See 


strike itself. 
ing, the Board declined to apply the standard set forth 
W Trucking,*® as the union had urged, adding that the 
latter case contained an inadvertent misstatement of the rule laid 
down in Kable. Consequently, the Board corrected K & W 
Trucking to the extent that it set forth a standard that was incon- 
sistent with the one set forth in Xabdie. 

By permitting strikers to vote when wholly strike-related rea- 
sons result in the elimination of their jobs, the Board noted that it 
was merely carving out a narrow exception to the general rule 
that employees who have no reasonable expectation of future 


employment are ineligible to vote in representation elections. In 
this regard, it reasoned as follows: 


possi- 

ote dpenting on chaiher de eaign oes Oop cheation ont Gp 

negotiate an end to the strike. If so, it is entirely possi- 

Ayh = Rb ayy Y-y tA 
the employees’ services will again be necessary. 

trast, where an employer eliminates the strikers’ jobs for rea- 


In this case, Chairman Stephens and Members Johansen and 
Cracraft found that the employer's decision to discontinue manu- 
facturing operations at its Hoquiam, Weskingion plant wes pet 
marily based on legitimate business concerns unrelated to the on 
going economic strike, including the loss of three significant con- 
tracts, increased competition during the previous year, and the 
underutilization of its facilities. The evidence also established that 


** 295 NLRB No. 40 (Chairman Stephens and Members Johansen and Cracraft) 
** 238 NLRB 1092 (1978) 
** 267 NLRB 68 (1983) 
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the employer did not intend to resume manufacturing operations 
at the Hoquiam facility. At most, the absence of a strike might 
have delayed the implementation or completion of the reorgani- 
zation for as much as 6 months, but it would not have altered the 
employer’s Jecision to discontinue manufacturing at Hoquiam. 

Consequintly, the Board concluded that the 47 strikers whose 
jobs had been eliminated for economic reasons were ineligible to 
vote and sustained the challenges to their ballots. 

In St. Joe Minerals Corp.,** the Board was presented with the 
question of whether under Section 9%(c)(3) the presence of 35 
crossovers who abandoned an economic strike and returned to 
oe Ses oe Vos Coen S © SERRENG Gulier 


og RAYS yy Ry AT By chee 
predicated on valid economic reasons that were unrelated to the 
strike*® and permanently contracted the bargaining unit to 70 


prior to the anniversary date of the strike, a decerti- 
. a oe eS See St ee See ee ae 
the subsequent hearing, the parties voluntarily re- 
the challenges except for those concerning the 35 
employees who remained on strike. With respect to 
judge held that the guarantee of voting rights to re- 
strikers in Section 9(c\(3) had only teen held to apply to 
circumstances where employees hired during a strike as per- 
replacements were not unit members at the time time the 
began. judge thereby rejected the union’s position that 
i 35 crossovers preserved voting rights, on a 
in those who remained on strike. The Board 
judge’s rationale on this issue. 

The Board noted that Section 9(c)(3), by its own terms, pre- 
serves full voting rights to strikers who are not entitled to rein- 
ee Oe Se See os © ee ee San 
) that permanently replaced strikers gener- 
stain Ghai Gail & Wate ta on Gian aunieaand ettite 1 
after the commencement of an economic strike.*® Fur- 
the Board said it could find nothing in the language or leg- 
e history of the section to support the judge’s conclusion 
this right is forfeited when replacement is accomplished 
th bargaining unit personnel. Accordingly, the Board held that 
replaced strikers, regardless of whether they were replaced by 


*" 295 NLRB No. 59 (Chairman Stephens and Members Joha-sen and Higgins) 

** See, ¢.g.. Lamb-Grays Harbor Co., 295 NLRB No. 40 (Chairman Stephens and Members Johansen 
and Cracraft) 

** See, c.g. W Wilton Wood, Inc, 127 NLRB 1675, 1677 (1960) 
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ment to fill the open by —— a & 
such, the Board found that 16 additional senior 
by the crossovers retained their voti i Accordingly, it 


I. Showing of Interest 
In Dart Container Corp.,** the Board held that the date of a 
sho of interest on a tation n could be estab- 


"Wan Oe eon 1 ee _a decertification peti- 
tion, the employee-petuioner submitted a list of signatures on the 
petition stating that the employees no wished 


undersigned 

to be represented by the union. Neither the petition nor the indi- 

vidual signatures on the petition were dated. Rather than submit 

a dated showing of interest, as requested by a Board agent, the 

petitioner offered to provide a signed document attesting that the 

were recently provided. However, the Board agent re- 
fused that offer. 


had failed to submit a dated of interest in a timely 
manner as required by the Board’s Manual 
Noting that in representation cases the date of 


*° 171 NLRB 1366 (1968), enfd. 414 F.2d 99 (7th Cir. 1969). 
*! 204 NLRB No. 63 (Members Johansen, Cracraft, Higgins, and Devaney, Chairman Stephens con- 
curring). 


in support of its objections by the close of business on Friday, 


September 30, 1988. The "s attorney engaged a messen- 
eee See) Bae 13 minutes before the Subregional 


regional Office, which is about a of a mile from the em- 
yer’s ’s office. The was not received in the 
until the next business day, Monday, October 

3. The Acting Director recommended the objec- 


warranted extending the deadline. 
Thereafter, the employer filed exceptions with the Board, con- 


about 10 minutes before the Office was to close; that 
she went and after several times with no 
answer, she the evidence under the door. It could not be 


** Accord: Phillips Petroleum Co, 4 LRRM 1558 (1960) 
** 295 NLRB No $8 (Members Cracraft and Higgins, Member sohansen dissenting) 
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ered the evidence to the Department of Labor or had simply 
made a misstatement, since the Acting Regional Director’s report 
stated that the Subregional Office was staffed until after the close 
of business on September 30. 

The majority, in deciding to accept the employer's evidence, 
distinguished this case from cases involving the late receipt of 
objections. They noted that receipt of objections on the due date 
is a necessity for timely filing, but that evidence in support of 
objections need only be postmarked prior to the due date to be 
considered as timely filed. Further, a Regional Director has dis- 
cretion to extend the due date for receiving evidence ir. support 
of objections. 

The majority also distinguished Star Video Entertainment 
L.P.,** relied on by the Acting Regional Director, stating that 
the objecting party in that case “had not even attempted to 
comply substantially” with the filing requirements of the Board's 
Rules and Regulations, because it did not submit specific evi- 
dence in support of its objections until several days after an ex- 
tended deadline. 

The majority also found that the Acting Regional Director's 
2 eee ee ee Se SS ee 

’s closing on the due date and of the circumstances under 
which the evidence was received by the Subregional Office. 
Therefore, they stated that “any doubts that remain due to this 
lack of details . . . must be resolved in favor of the Employer.” 

Member Johansen, in dissent, noted that in Star Video, above, 
the Board made clear that it intended to y its rules “as strict- 
ly to the receipt of evidence in support of objections as to the 
receipt of the objections themecives”° He farther noted thet the 
ee ee that it had met the deadline for sub- 

its evidence and that timely filing could have been en- 
oned giving the evidence to the messenger service earlier in 
the day or by delivering the evidence to the Subregional Office 

ly. Member Johansen stated that the purpose of the 

’s rules is “to provide a definitive standard for determining 
the ienfinnss of receipt of documents.” He warned that the ma- 
te eee a Ge ee ee 

“setting the stage for returning to the ‘sometimes-yes, sometimes- 
no, sometimes-maybe policy of due dates’*® that the revised 
Rules had eliminated.” 


K. Certification Pending Resolution of Conflict of Interest 


In Garrison Nursing Home,** a panel majority of the Board di- 
rected that, in the event the petitioning union had won a repre- 


** 290 NLRB No. 119 (Aug. 31, 1988) 
** See NLAB +. Washington Star Co, 732 F.2d 974 (D.C. Cir. 1984) 
** 293 NLRB No 11 (Chairman Stephens and Members Johansen and Cracraft) 


i resigned his position or divested him- 

self of a financial relationship with the employer that created a 
conflict of interest. 

Dave Giessinger was the sole stockholder of a company that 

ursing Home until December 1985, when 


employer was entitled to an offset 
the employer was ented to an oft of some $700, th 
that this financial relationship created a conflict of interest on 
$ part that precluded certification of the union.*? 
Board agreed. It found that the financial relationship be- 
iessinger and the employer was “fraught with the possi- 


Gi . 
that Giessinger aeles th 6 cee Ea is 


might be tempted to subordinate the yees’ interests to his 
own financial considerations. Thus, the found it inappro- 
priate t0 certify the union ss ——— oo 
tion in which such a conflict 
“Nevertheless, the Board found that the union was not “abso- 
lutely foreclosed” from representing the yer’s employees 
because of Giessinger’s conflict of interest. Instead, relying on 
Harlem River Consumers Cooperative,** it directed the Regional 
Director to count the ballots cast in the election and, if the union 
received a majority of the votes cast, to withhold certification 
“until he is satisfied that within a reasonable time, not to exceed 


his own interests at the 
yees.” However, it added, if Gies- 
xcial relationship with the employ- 
i i Se as position with the union 

would not preclude the union's certification. 
To limit the period of uncertainty concerning when the em- 
tation, and in the interest of 


employer 
** 191 NLRB 314, 319 (1971) 
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out the bargain 


to vote in a decertification 
i. a. 
who 


elapsed since the 


an election had been filed. Thus, the 17 


were hired to “replace” the locked-out employees were ineligible 


to vote. 


the Board held that only the five 
filed in November 1983, and 
or the 
petition 
by | 
n 


it tae ot ae te Gata bn es 


and that “it would be inconsistent with the Act and the de- 
[J] to disenfranchise these 


Board found that because the employer locked out 


though 5 
In December 1981, after 2 months of negotiations, the employ 


er locked out its employees in order to put pressure on the union 
to agree to contract terms favorable to the employer. In mid-Jan- 


uary 1982, cerifcation petition wailed in November 1983, an 
should be held 
locked 
force. 
unit 
time of 


a 2 


ih 
te 


ees. *° A 


job,” 


Sec ®aX}) and (1) by hering temporary replacements m order 
the lockout. Herter Equipment, 280 NLRB 597 (1986) (Herter 


violate 
dunng 
denied sub nom. Operating Engineers Local 425 » NLRB, $29 F 2d 458 (36 Cir, 1987) 


decimon, the Board found that because no specific proof of antiumon motivation was 


3} NLRB No 79 (Chairman Stephens and Members Johansen and Cracraft) 
employer did not vy 
business operations 
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ing unit employees in support of its bargaining demands, the 
lorked-out employers “were not, and could not lawfully be, per 


Noting that an “essential aspect of the Harter [J] finding was 
that the Employer locked out the bargaining unit for its failure to 


xh pipsmrimaenag 


necessary. 
Contrary to the Regional Director, the majority found that the 
procedure was to resolve the status of the challenged bal- 

first. In the circumstances, the majority noted, a resolution 

of the challenged ballots might render a second election unneces- 


In a footnote, Member Johansen noted that he would overrule 
as a postelection challenge the petitioner's objection alleging that 
the ineligible voter was allowed to cast a ballot without chal- 
lenge. Board does not permit challenges in the form cf “ob- 
jections” after the election. 


5 


Noting that the restriction on consideration of vction 
challenges is to be ied “fairly and equitably in light of the 
realities involved,” Stephens and Member Cracraft 


concluded that the petitioner's objection should not be overruled 
as a postelection challenge. In this regard, they noted that this 


*' 291 NLRB No. 135 (Chairman Stephens and Members Johansen and Cracraft) 


that the prohibition against = ies ae 
not be applied. 


N. The %a) Collective-Bargaining Relationship 


In J & R Tile,** the Board held that the contract between the 
construction industry employer and the union constituted an 8(f) 
agreement under the criteria established by the Board’s decision 
in John Deklewa & Sons,** and, therefore, did not bar the em- 
SS eo 

Raymond Kotara, the employer’s president, had been em- 

yed by Aetna Enterprises, the predecessor company, and had 

a member of the union. After the present employer com- 
coaneel tasinets, etete Gint with Githen, tho enlan’s business 
representative, who asked Kotara to sign a contract. At that 
meeting, Gibbon told the employer’s president that all the former 
Aetna employees, who had covered by the union’s collec- 
tive-bargaining agreement with Aetna and who were going to 
become his employees, belonged to the union. Gibbon did not 
produce any authorization cards, or offer to substantiate his 
claim. According to Gibbon’s testimony, no such proof was nec- 
essary because both he and Kotara were aware that “everybody 
was in the Union.” Kotara testified similarly, adding, “we decid- 
Oe ee ti ee ao So we just went 
in and signed it [a collective-bargaining agreement].” 

ae ee oes oem tae oe 

t with a construction industry em- 
rt be am because the union could be seeking 
either an 8(f) or a rm relationship. Thus, to establish a volun- 
tary, 9a) relationship in the construction industry, there must be 
evidence that the union unequivocally demanded recognition as 
the affected empl yees’ 9(a) representative, and that the employ- 
er unequivocally accepted the union’s demand as such. 

In the instant case, Chairman Stephens and Member Cracraft 
first concluded that the evidence was insufficient to establish that 
the relationship between the predecessor rriy and the union 
wes entused into pursusat to Section 560) the Act and, there- 
fore, there was no continuing mption of the union's majori- 
ty status. They then noted t neither the fact that Aectna’s 
former employees were union aah mm nor the fact that the suc- 
cessor employer may have had personal knowledge of its em- 

yees’ union membership, was sufficient to establish a 9a) col- 

tive-bargaining relationship, even in a right-to-work state 


** 291 NLRB No. 144 (Chairman Stephens and Member Cracraft, Member Johansen dissenting) 
** 282 NLRB 1375 (1987) 
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where unions cannot exact dues or an amount equivalent to dues 


ee eee. 

Noting that Kotara simply decided that the employer was 
going to be a union contractor, the majority concluded that the 
ee ee eae cee oe Senay > 
cn ane don representative of yer's 

employees. Accordingly, they further concluded that con- 
tract between the union and the employer did not bar the RM 
petition that was filed during the term of the parties’ 8(f) agree- 
ment. 


Member Johansen, dissenting, believed that the evidence estab- 
lished that the parties had a 9a) relationship. He noted that all 
employees were known by Gibbon and Kotara to be members of 
the union and, therefore, there was no question in either Gib- 
bon’s or Kotara’s mind that the union represented a majority of 
eer: Cea employees. He further noted that this was not a 

the union’s demand to execute a collective-bargaining 
agreement was surrounded with ambiguity. Rather, he added, the 
union unequivocally demanded recognition as the employees’ 
9(a) representative and the employer accepted it as such. 


Saas 6 ake a calls cams cae 
represent a group of curren employees. In 
Helle, © cand cediecin of Gis Teed teks Gun oo Gutaner’s 
voluntary and lawful recognition of one union will not act to bar 
petition filed by a rival. Instead, the petition will be valid and 
the Board will sponsor an election. 

In Rollins, locals of the International Brotherhood of Team- 


conducted ing organizing campaigns. The employer rec- 
ognized the MEBA affiliate shortly before the Teamsters local 

the Board for an election. MEB.\ contended that the 
eamsters’ petition was barred by the grant of recognition be- 
o> Se See, Se ce ee drive at the 

ious aieiher an ealiagers inh of enmanen of a covert 
in Gon a ao ae 2 oes ae ee 
organizing campaign at the time it recognizes a competing union 
should dictate a bar to the second union’s petition. Rollins puts 
this uncertainty to rest, finding that the question of employer 


knowledge is irrelevant. 
In doing so, Chairman Stephens and Member Higgins en- 
dorsed the rule of Sound Contractors,** which established a rec- 


Ognition bar where “the Employer extended recognition in good 
faith on the basis of a previously demonstrated majority and at a 


** 296 NLRB No 108 (Chairman Stephens and Member Higgins. Member Cracrafi dissenting) 
** 162 NLRB 364 (1966) 
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time when only that union was actively engaged in organizing the 
unit employees. 162 NLRB at 365.” (Emphasis added.) Rollins 
expresses the corollary of that rule: “where, as here, there are 
simultaneous campaigns, and the second, unrecognized, union 
files a petition, the recognition is ineffective as a bar and an elec- 
tion is required.” Because “paramount concern” when there are 
competing organizing drives “must be the employees’ right to 
select among [the competitors] or indeed to choose none,” the 
employer’s knowledge of the second drive is immaterial. 

The majority noted that a recognition bar in such a setting en- 
dangers the employees’ Section 7 rights to Br ages poh 
arena in which to weigh the contestants’ 
their decision.” “To hold otherwise,” they concluded, “nena 
to impose a collective-bargaining representative on the employ- 
ees on the basis of the em »yer’s action [i.e., recognition} rather 
than the employees’ free c 

In dissent, Member Cracraft advocated extending to this repre- 
sentation case a rule developed in the unfair labor practice con- 
text. The dissent would have accorded an employer's valid rec- 
ognition of one rival union “bar quality” if granted before a 
second union files a petition. “In these circumstances,” wrote 
Member Cracraft, “I would find that the Employer’s lawful, 
good-faith recognition of the Intervenor resolved any question 
concerning representation and barred any rival petition for a rea- 
sonable period of time.” 


P. The 3-Day Posting Rule 


In Smith’s Food & Drug,*® the Board set aside an election be- 
cause the Board’s official notices of election were not posted 3 
full days prior to the election as required by Section 103.20 of 
the Board’s Rules and R tions. The Board stated that the 
rule establishing a specific of time for posting was meant 
to clarify to the parties their responsibilities and obligations with 
respect to notice posting and to discourage unnecessary and 
time-consuming litigation on this issue. Accordingly, the Board 
found that the employer's arguments concerning its good faith 
and the number of employees who actually voted—whatever 
their merit under case law prior to the Board's adoption of the 
— not constitute grounds for excusing compliance with 

rule. 


Q. Exceisior Rule 


In Thrifty Auto Parts,** the Board held that the omission of the 
names of 2 out of a total of 21, or 9.5 percent of the eligible 


** 295 NLRB No. 105 (Chairman Stephens and Members Cracraft and Higgins) 
*’ 295 NLRB No. 1M (Chairman Stephens and Members Cracraft and Devaney) 
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** EDM of Texas, 245 NLRB 9M, 940 (1979) (quoting NLAB + Wymen-Gordon Co, 14 US 759, 


767 (1969). 


*° Sonferrel, Inc, 188 NLRB 969, 970 (1971) 
*' Gamble Robinson Co, 180 NLRB 532 (1970) 


** 156 NLRB 1236 (1966) 
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The Board is empowered under Section 10(c) of the Act to 
prevent any person from engaging in any unfair labor practice 
(listed in Sec. 8) affecting commerce. In general, Section 8 pro- 
hibits an or a union or their agents from engaging in 
certain types of activity that Congress has designated as 
unfair practices. The Board, however, may not act to pre- 
vent or remedy such activities until an unfair labor practice 
charge has been filed with it. Such charges may be filed by an 
employer, an employee, a labor organization, or any other person 
irrespective of any interest he or she might have in the matter 
They are filed with the Regional Office of the Board in the area 
where the alleged unfair labor practice occurred. 

This chapter deals with decisions of the Board during fiscal 
1989 that involved novel questions or set precedents that may be 
of substantial importance in the future administration of the Act. 


caeatiaes of cap of types of ae 
Fe ay Badge hy A fn meeda or may consist of 


' 283 NLRB No 125 (Charman Stephens and Members Johansen and Cracraft) 
* 291 NLAB No 4 (Sept 27. 1988) In Jeon Cownrry, the Board, clarifying a: analytical approach to 
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them to shop at listed union stores. Four of the 
wore area standards picket signs. 

The store has an |1-foot-wide opening from a covered side- 
walk fronting the building into an |1- by 21-foot entrance area in 


* 294 NLRB No 37 (Members Johansen and Higgum Member (racraft dmsenung) 
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which the store’s doors are located. The haadbillers were stand- 
ing on each side of the opening into the entrance area. After one 
of the store’s owners received customer complaints and told the 
handbillers that they would have to leave, the handbillers and 
pickets moved out to the parking lot entrances. They then dis- 
tributed handbills at the edges and in the center of the driveway 
entrances. 

On a subsequent occasion the respondent’s owner told the 
pickets that they could not stand in the middie of the driveways 
because they were blocking traffic coming into his place of busi- 
ness. The union thereafter continued picketing in public areas 


A panel majority of Members Johansen and Higgins found that 
the respondent was not required to surrender access to its prop- 
erty without limitation to nonemployees whose numbers and lo- 
cation would tend to impede the access of patrons to its store. 
The union could just as effectively have communicated its mes- 
sage to the customers, the majority found, by locating one or 
two pickets to distribute handbills near the store’s doors or per- 
haps by having them distributed at some other location on the 


* 20) NLRB No 4 (Sep: 27. 198) 
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actually occurred, she would not find that the union impermissi- 
bly interfered with the respondent’s private property right. 

The majority’s statement that the union could just as effective- 
nave communicated its message by locating fewer pickets near 
the store’s doors or by having the handbills distributed at some 
other location on the property Member Cracraft found illusory 
and not a reasonable alternative means, since the union was or- 
dered off the property without distinction for where the individ- 


sslaus’s tea aeitiion of tie enous of Ga cake we enuaemioath 
circumstances and then only based on direct evidence, neither of 
which she found present here. 

In Hardee's Food Systems,® the Board, using a Jean Country® 
analysis, held that the respondent did not violate Section 8(a\(1) 
of the Act by excluding union handbillers from the parking lots 


The Board, reanalyzing the case under Jean Country, 
ceapttee Sale, cub on tho coumpeealiignen of puteep and 
property rights, and on the of perimeter hand- 
billing. Citing Jean Country and with the judge con- 
cerning mass media, the Board stated that this case “is not one of 
the rare exceptions in which use of the mass media must be dis- 
proved as an alternative means.” 

The Board held that when a union has primary and secondary 
i en ae Se ee 
because there are not reasonable alternatives at all the 
It found that access at the Brazil restaurant afforded the union 
reasonable means of airing its area standards dispute. In balanc- 
ing the infringement on the opposing rights caused by the grant 
or denial of access, the Board concluded: “Requiring that access 
be granted to numerous properties owned by a secondary em- 


* 294 NLRB No 468 (Charrmen Stephens and Members Higgins: and Devaney) 
* 291 NLRB No 4 (Sept 27, 1988) 
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ployer, regardless of their connection to the activities of the pri- 
a Mg ae is not a reasonable accommodation of the con- 
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protected handbilling for area standards and did not have an 
object of seeking an agreement proscribed by Section 8(e). Ana- 


standards dispute. 

In response to the contention that, because area 
tivity is protected, the union may handbill the respondent's 
tomers, 


employer will not necessarily warrant access to any and 
all sites at which such customers may be found, even if access to 
private property might be to reach the customers at 
one such site.”'° This was especially true in Federated because 


Finally, considering the question of reasonable alternative 
means as required under Jean Country, the Board agreed that, 
vis-a-vis the respondent, no reasonable alternative means of com- 
munication were available, both because handbilling on public 
property adjacent to the respondent's stores was unsafe and inef- 


* 291 NLRB No 4 (Sept 27, 1988) 
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The Board applied the analysis set forth in Jean Country'** and 


** 291 NLRB No 4 (Sept 27 1988) 
** 205 NLRB No |5 (Members Johansen. Higgins. and Devaney) 
1* 291 NLRB No 4 (Sept 27, 1988) 
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plaint allegations from the requirements traditional ‘closely 
related” test.” 

To determine whether such a t is closely 
related to the underlyi the Board will look first at 
saline Ge eonanaaas aianilin ond allegation involve 
the same legal theory. Second, the Board will look at whether 
the complaint allegation and charge arise from the 
same factual circumstances or sequence of events. Finally, the 
Board may look at whether a would raise similar de- 
fenses to both allegations. The in li of its decision 


overruling precedent, remanded the case to Regional Direc- 
tor to determine whether the complaint allegation is closely re- 
lated to the charge allegation. 
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their exercise of relatively few managerial functions, the Board 
concluded that other employees could not reasonably believe 
that the three were acting for or on behalf of man- 
agement when voted in the internal union election. For 
these reasons, it found that the respondent had not violated the 
Act, and dismissed the complaint in its entirety. 


C. Employer Discrimination Against Employees 


eT See & eee Sap Galate 
employees “in regard to hire or tenure of 


sole or predominant one) that caused a prolonga- 


of the work stoppage. In 
ae ce Se & Se ee ee 


always been the sine qua non for determining whether there 
has been a conversion. Certain types of unfair labor 

by their nature wil! have a reasonabk ‘endency to prolong the 
strike and therefore afford a sufficient and independent basis 


** 292 NLRB No 6) (Chairman Stephens and Member: Johansen and Crecraft) 


for finding conversion. The most notable examples typically 
involve an unlawful withdrawal of recognition, which may be 


accompamied by a course of other unlawful conduct including 
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In the instant case, the Board found that the clause at issue dis- 


cnminated among employees returning to the unit by granting 
seniority to those who maintained their umon membership d 


uf 


ive administra 
oo ts between the 
Board expllined. 1 aaa & Gaus te Geen Ge 
allowed to collect dues from individuals it does not 
exchange for permitting those individuals to retain seniority 
have already carned against the day they may have to seck reem- 
ployment in the unit.”** 


3. Sympathy Strikes 
Power Co.,** the Board accepted 


that the Board had not addressed in its initial decision in this 
case.*! 

The Board had initially determined that the company did not 
violate Section 8(aX(1) and (3) by suspending and threatening to 
discharge an employee who refused to cross a stranger picket 
line because the collective-bargaining agreement contained a 
broad no-strike clause. In construing the clause, the Board, over- 
ruling contrary precedent, stated as follows: 

If a collective-bargaining agreement prohibits strikes, we shall 

read the prohibition plainly and literally « prohibiting all 

strikes, including sympathy strikes. If, however, the contract 

(i extrinsic evidence demonstrates that the parties intended to 

exempt sympathy strikes, we shall give the parties’ intent con- 

trolling weight.*? 


** id. tip op at i) 
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After examining the parties’ bargaining history and conduct, the 
Board concluded that the evidence was insufficient to overcome 
the no-strike provision’s clear waiver of employees’ nght to par- 
ticipate in sympathy strikes. Consequently, the Board held that 
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The majority therefore held that the company 
8(aX1) and (3) by levying discipline against an employee who ex- 
ercised that right. 
Member Johansen, concurring, agreed with the result but dis- 
with the majority's analysis of the waiver issue. He would 
have resolved any ambiguity concerning a waiver of the employ- 
ees’ t to engage in sympathy strikes against finding that the 
right been waived. In his view, a broad no-strike clause, 
standing alone, is insufficient to constitute a clear and unmistak- 
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tity of applicants who had refused to submit to a screen; and 
whether the reason for not hiring an individual was due to or 
related to a refusal to submit to a drug and alcoho! test, or issues 
related to drug and alcohol testing. 

The union requested this information pursuant to a pending 
grievance relating to the employer’s unilateral implementation of 
the applicant drug testing program, which alleged violations of 
several contractual provisions, including the nondiscrimination 
provisions of the parties’ collective-bargaining agreement. In par- 
ticular the union was concerned about possible sexual discrimina- 
tion. 

The Board stated that elimination of actual or suspected hiring 
discrimination is a mandatory subject of bargaining®® and noted 
that the Board has held that information concerning apnlicants 
for union-represented positions is necessary and relevait to a 
union’s performance of its bargaining obligation with respect to 
eliminating discrimiaatory employment practices.7° The Board 
reasoned that a union’s legitimate efforts to seek elimination of 
discrimination in the employment relationship would be severely 
impeded if it were required to wait until the hiring process is 
complete and the employment relationship has ‘vegun before in- 
vestigating actual or suspected hiring discrimination. Thus, the 
Board concluded that information concerning actual or suspected 
discrimination in the hiring process is necessary and relevant to 
the union’s performance of its statutory duties. 

In his concurrence, the Chairman states in finding that discrim- 
ination in hiring is a mandatory subject of bargaining, the Board 
is not finding that a union in any sense represents the interests of 

oo applicants. In the Chairman’s view, “a prohibition 
g discrimination is a mandatory subject only insofar as it 
a prevent practices that are likely to result in a partly or 
wholly segregated bargaining unit that is the product of hiring 
discrimination.”*' The Chairman would not “agree that a con- 
clusion that nondiscrimination clauses are mandatory bargaining 
subjects means that a hiring practice or requirement, or any 
change in such practices or requirements, is automatically a man- 
datory subject of bargaining simply on a bare claim that it might 
lead to a work force from which a class based on race, sex, reli- 
gion, or national origin is largely excluded or on the theory that 
because hiring a my generally may be used to discriminate, 
the union therefore has the right to bargain about all of them in 
order to insure that they do not.”*? 

The Chairman emphasized that under Pittsburgh Plate Glass “it 

is clearly necessary to show that the proposed action to be taken 


** Jubilee Mfg. Co., 202 NLRB 272 (1973), affd. sub nom. Sicelworkers, 504 F.2d 271 (D.C. Cir. 
1974). 

7° See, e.g., East Dayton Tool & Die Co., 239 NLRB 141 (1978). 

7! 295 NLRB No. 63, slip op. at 27-28. 

72 Id., slip op. at 28-29. 
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with respect to nonunit employees ‘vitally affects’ the terms and 
conditions of current employees before it will be considered a 
mandatory subject of bargaining.”’** 


2. Impasse Issues 


In Toledo Blade Co.,** the Board held that an employer may 
lawfully insist as a condition of consummating any collective-bar- 
gaining agreement that the agreement contain a provision waiv- 
ing the union’s right to participate in the employer’s negotiations 
with individual bargaining unit members on early retirement and 
separation incentives. The majority found that the contractual 
provision in dispute was a mandatory subject of bargaining, 
noting that the specific subject matter of the provision—retire- 
ment and separation incentives—has been held to be a mandatory 
subject of bargaining.*® 

In negotiations for a collective-bargaining agreement to suc- 
ceed the expired agreement, the employer insisted that it would 
- sign a new agreement unless it contained the following 
clause: 


The Company shall have the right to offer other retirement 
and/or separation incentives in amounts, under terms and con- 
ditions, and for periods of time that the Company shall in its 
sole discretion deem appropriate, and the Union waives the 
right to raise a dispute or arbitrate with respect thereto. 


The majority stated that although the provision would require 
the union to waive its statutory right to act as exclusive collec- 
tive-bargaining representative for any affecied employee in the 
area of retirement/separation incentives, the inclusion of such a 
waiver provision did not “transform” it from a mandatory to a 
permissive subject of bargaining. The majority concluded that 
the proposal was similar in effect to other waiver-of-bargaining 
clauses such as certain management-rights and zipper clauses that 
have been held to be mandatory subjects of bargaining.’® 

The Board majority stated that the proposal would allow the 
employer to deal directly with unit employees in the area of 
retirement/separation incentives, hence involving a waiver of 
statutory rights in a narrow area. The majority noted that the 
clause gave the employer the right only to offer retirement or 
separation incentives. The employees enjoyed lifetime job guar- 
antees and retirement or separation incentives could not be 
forced on them. 

C.iairman Stephens dissenting concluded that the proposal in 
dispute involved a nonmandatory subject of bargaining. He dis- 


78 Id., slip op. at 29. 

7* 295 NLRB No. 68 (Members Johansen and Cracraft; Chairman Stephens dissenting). 

78 Baltimore News American, 230 NLRB 216, 217-218 (1977), enfd. as modified 590 F.2d 554 (4th 
Cir. 1979); A. S Abell Co., 230 NLRB 17, 18 (1977), enfd. as modified 590 F.2d 554 (4th Cir. 1979). 

™® NLRB ». American National Insurance Co., 343 U.S. 395, 409 (1952); NLRB ». Tomco Communi- 
cations, 567 F.2d 871 (9th Cir. 1978). 
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agreed with the majority position that the “specific subject” of 
the clause at issue was simply retirement incentives, finding that 
“the clause does not simply reserve to the Respondent the unilai- 
eral discretion to devise an individually tailored package of bene- 
fits that is payable to an employee who is eligible for retirement. 
Rather it would shove the Union aside and establish a regime of 
direct negotiation one-on-one with employees themselves.”*7 

The Chairman stated that the union’s ability to exercise its re- 
sponsibilities as exclusive bargaining representative would be un- 
dercut both because an eligible employee would be deprived of 
the benefit of the union’s negotiating clout and its expertise in 
evaluating the merits and advisability of a retirement offer, and 
the union could not effectively monitor the incentive program 
from the standpoint of its impact on the pool of financial re- 
sources available to the unit as a whole. 

Contrary to the majority, the Chairman found that the disput- 
ed clause was different from the management-functions clause 
considered in American National Insurance, supra, which contem- 
plated initial unilateral action by the employer, but did not in- 
volve one-on-one negotiations with the employees with the door 
shut to union participation of any sort. He concluded that the 
employer’s insistence on this proposal, which involved a non- 
mandatory subject of bargaining by virtue of the fact that the 
employer sought to compel the union’s acceptance of its dis- 
placement as bargaining representative in the area of retirement 
and/or separation incentives, violated Section 8(a)(5) and (1). 

In Colorado Ute Electric Assn.,** the Board held that although 
the employer had lawfully insisted to impasse on a proposal to 
implement merit wage increases, the employer violated Section 
8(a)(5) and (1) of the Act by unilaterally granting merit wage in- 
creases to employees without offering to bargain with the union 
over the timing and amounts of the increases. 

During midterm contract negotiations, the employer insisted to 
impasse that employees be = for wage increases on the 
basis of merit, that merit be defined as “individual performance” 
and “contribution on the job,” and that merit increases be grant- 
ed at times and amounts determined solely by management. The 
parties’ current collective-bargaining agreement provided for 
wage rates for each job classification with progression steps 
based on tenure. The union insisted on across-the-board wage in- 
creases for unit employees and rejected the employer’s merit 
wage proposals. 

The Board agreed with the judge’s conclusion that the em- 
ployer did not fail or refuse to bargain in good faith by insisting 
to impasse on its merit wage proposal. It concluded that the em- 
ployer was free to insist to impasse as a condition to agreement 


77 295 NLRB No. 68, slip op. at 18. 
7® 295 NLRB No. 67 (Members Johansen and Cracraft; Chairman Stephens concurring). 
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on any wage terms that the union agree to waive the statutory 
right to bargain concerning the merit pay program; however, 
once having failed to secure such agreement and reaching im- 
passe, the employer was not free to proceed with implementation 
of its final offer as if the employer had successfully secured the 
union’s waiver. 

The Board found that having reached impasse, the employer 
was free to consider employees for merit increases and to base its 
consideration on the criteria mentioned above, for neither of 
these aspects of its proposal involved the waiver of a statutory 
right. Employees have no statutory right to be awarded wage in- 
creases only on the basis of tenure rather than merit, nor do they 
have a statutory right not to have merit increases based on these 
two criteria. 

The Board concluded, however, that the employees’ bargain- 
ing representative does have the right to be consulted over the 
timing and amounts of merit increases before they are granted. 
Accordingly, having failed to secure a waiver of the union’s stat- 
utory right to bargain over the merit increases’ timing and 
amounts, the employer was not free to grant increases without 
consulting with the union about these matters, and its unilateral 
granting of merit increases violated Section 8(a)(5). 


3. Refusal to Execute Contract 


In Chambersburg County Market,’® the Board reversed the ad- 
ministrative law judge and held that a charge alleging an unlaw- 
ful refusal to execute a bargaining contract is cognizable only 
when filed within 6 months of the time at which the charging 
party is on notice of an initial refusal to execute. The judge had 
relied on the “continuing violation” theory of Torrington Con- 
struction Co.,®° in which the Board held that a charge is timely 
filed under Section 10(b) of the Act if brought within 6 months 
of any refusal to execute a contract, even when the initial refusal 
to execute occurred outside the 10(b) period. 

Following voluntary recognition, the respondent and the union 
negotiated an initial collective-bargaining agreement in Novem- 
ber 1985. In November and December 1985, however, the re- 
spondent unequivocally refused to execute and implement the 
contract. The unfair labor practice charge was filed on July 21, 
1986. The judge found a union demand to abide by the contract 
on January 22, 1986, a date within the 10(b) period. The judge 
found that the 1985 refusals to execute the contract were not jus- 
tified and, relying on Torrington Construction Co., copcluded that 
the 1985 unfair labor practice enabled him also to find a January 
1986 continuing violation. 


7* 293 NLRB No. 78 (Chairman Stephens and Members Johansen, Cracraft, and Higgins). 
*° 235 NLRB 1540 (1978). 
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The Board considered the dual policies underlying Section 
10(b) as set forth in Machinists Local 1424 (Bryan Mfg. Co.) v. 
NLRB®*' and decided to adhere strictly to the 10(b) limitation. 
The Board thus held that continued adherence to the continuing 
violation theory would vitiate the policies of (1) barring stale liti- 
gation under such circumstances that a respondent is denied a 
reasonable opportunity to prepare a defense, and (2) strengthen- 
ing and defending the stability of bargaining relationships by en- 
suring that parties in a collective-bargaining relationship are able 
at all times to assess their obligations to each other expeditiously 
and with reasonable certainty. Accordingly, the Board overruled 
Torrington Construction Co. and similar cases to the extent they 
find that a refusal to execute a bargaining agreement constitutes a 
continuing violation. 

In Sacramento Union,** the Board adopted an administrative 
law judge’s finding that the respondent violated Section 8(a)(5) 
and (1) of the Act by refusing to execute a written contract em- 
bodying its agreement reached with the union, despite the re- 
spondent’s contention that it withdrew its proposal before the 
agreement was ratified by the union’s membership. 

On the commencement of negotiations over a successor con- 
tract, the union’s negotiators informed the respondent's negotia- 
‘ors that they had the authority from the international union to 
— Otiate a contract, subject to final agreement by its members. 

several months of bargaining, the respondent presented its 
final contract offer to the union with two conditions: that the 
union’s negotiating committee recommend ratification of the con- 
tract to its membership and that the ratification vote take place 
no later than July 31, 1983. After receiving the respondent’s con- 
sent to a ratification date of August 7, the union negotiators 
on July 20 to all the terms and conditions of the respond- 

ent’s final offer, including the ratification conditions. 

On August 3, the respondent, anticipating substantial financial 
liability from an unrelated civil suit, requested from the union an 
extension of the ratification vote for another week. The union 

sed. On August 11, after having reached a settlement in its 
civil litigation, the respondent notified the union that it was with- 
— labor contract provisions previously offered” to the 
union membership ratified the contract on August 18, 

but the respondent refused to execute the contract. 

The judge found that the parties entered into a binding agree- 
ment on July 20. The judge concluded that ratification was not a 
binding condition precedent to the existence of the contract be- 
cause it was never proposed as an express term of the contract. 
Rather, the union’s statement at the outset of negotiations that 
any contract reached would be submitted to the membership for 


** 362 U S. 411, 419 (1960) 
*? 296 NLRB No. 65 (Members Cracrafi, Higgins, and Devaney; Chairman Stephens concurring). 
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ratification was a self-imposed requirement, and the union “was 
always at liberty to change its position on ratification and con- 
clude a signed agreement with the Respondent.” Moreover, the 
conditions concerning ratification placed on the respondent's 
final offer related only to the respondent’s recognition of the 
union’s self-imposed ratification requirement and did not consti- 
tute a condition precedent to the existence of the contract. Thus, 
the judge concluded that on July 20, when the union negotiators 
unconditionally accepted the respondent’s final offer, a binding 
agreement was reached, and the respondent was obligated to exe- 
cute a contract embodying that agreement. 

The Board majority adopted the judge’s findings and conclu- 
sions. In a separate concurrence, Chairman Stephens expressed a 
“different rationale” for finding the violation, contending that the 
judge’s reasoning did not adequately come “to grips with how 
several Board relevant precedents . . . might jusi as well war- 
rant a dismissal of the complaint on the facts of this case.” Ac- 
cording to the Chairman, varying Board precedents treat em- 
ployee ratification “as falling into one of two categories: (1) a 
condition tantamount to acceptance that must occur before a 
binding contract is created . . .; or, (2) a condition embodied in a 
binding contract that must occur before the performance obliga- 
tions arise . . . .” It was not necessary, however, to clarify the 
law in this case because the “central question is whether the Re- 
spondent had the power to withdraw its consent to the negotiat- 
ed t before the members ratified it,” and according to 
the irman, “(ujnder other settled principles of law, not con- 
sidered by the judge, it is not necessary to find that the collec- 
tive-bargaining agreement itself came into legal existence as a 
predicate for holding that the Employer here could not with- 
draw its consent.” 

Rather, the Chairman found that, as of July 20, the respondent 
“objectively manifested its intention to assent” to a contract 
based on its final offer to the union, and that it was “only reason- 
able to imply from these circumstances a commitment on the 
Employer’s part to hold its contract offer open until the agreed- 
on time for ratification has run.” Thus, because the respondent 
was obligated not to withdraw its offer and the union members 
timely ratified the contract, the Chairman found that the re- 
spondent was required to execute the contract. 


4. Hard vy. Surface Bargaining 


In Commercial Candy Vending Division,®* a panel majority re- 
versed the administrative law judge’s finding that an employer 
had engaged in bargaining without an intention of reaching 
agreement, in violation of Section 8(a)(5) and (1). The respondent 


** 294 NLRB No. 82 (Chairman Stephens and Member Johansen; Member Higgins dissenting in 
part). 
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met with the union on six occasions over 4 months, after which 
the employees went out on strike. After 3 weeks, the employees 
decided to end the strike and accept the respondent's final offer; 
however, the respondent refused to accept the employees’ uncon- 
ditional offers to return to work. 

A primary area of dispute was the respondent’s wage proposal, 
which would change the method of compensation from an 
hourly wage to a base-plus-commission formula. The union re- 
mained firm in its opposition to the new system, and the respond- 
ent was equally committed to making the change. Although the 
administrative law judge faulted the respondent for its failure to 
engage in “salesmanship” of its proposal, the Board noted that 
the union never requested information about the proposal or sup- 
—_— data for the respondent’s belief that increased earnings 

or Sag new would result under the new system. 

The Board concluded that “the Respondent’s position on 
wages cannot fairly be said to have been calculated to avoid 
reaching agreement with the Union.” (Id., slip op. at 4.) 

The Board examined the respondent’s contract proposals seria- 
tim, as well as its movement on the union’s proposals, and deter- 
mined that the totality of the respondent’s conduct fell short of 
establishing surface bargaining, and could at most be considered 
hard bargaining. The respondent had modified, redrafted, and 
withdrawn pro $ in response to concerns expressed by the 
union, and offered legitimate business justifications in sup- 
port of changes it was seeking. 

The Board dismissed the 8(a)(5) allegations and reversed the 
judge’s finding that striking employees had been engaged in an 
unfair labor practice strike. It found those employees had en- 
gaged in an economic strike, and thus were not entitled to rein- 
statement on their unconditional offer to return to work. Accord- 
ingly, the 8(a)(3) allegations, which were based on the respond- 
ent’s refusal to reinstate them, were also dismissed. 

Member Higgins’ ial dissent was based on his agreement 
with the judge that the respondent's conduct, when viewed in its 
entirety, revealed that it had no intention of reaching any agree- 
ment with the union. 


5. Refusal of Plant Access 


In American National Can Co.,** the Board held that the em- 
ployer violated Section 8(a)(5) and (1) of the Act by refusing the 
union’s request for access to the plant to measure heat levels in 
the workplace. As a threshold matter, the Board held that the 
dispute between the over the employer's refusal to grant 
the union access to t lant to take heat measurements was not 
appropriate for deferral to the parties’ contractual grievance and 
arbitration procedures. 


** 293 NLRB No. 110 (Chairman Stephens and Members Johansen and Cracraft) 
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Under the collective-bargaining agreement, the union had the 
right to visit the plant in matters pertaining to grievances or 
complaints arising out of questions concerning the application or 
interpretation of the contract. The contract also provided that 
employees were entitled to additional relief time where heat or 
cold conditions warranted it. Finally, the contract required the 
employer to provide adequate heat, light, and ventilation and to 
continue its best efforts to devise systems to control job hazards 
that employees may be subject to at their workplace. 

The union requested the employer’s permission to monitor 
temperatures in the plant at various places, dates, and times, with 
a “wet bulb thermometer,” for the purpose of determining 
whether the employer was in compliance with the contractual 
provisions regarding heat relief and on-the-job health protection. 
The employer refused the union’s request for access, asserting 
that it was the employer’s responsibility, not the union’s, to mon- 
itor heat conditions and to determine when heat relief was war- 
ranted. 

The union filed a grievance alleging that the employer was in 
violation of the heat relief provisions of the contract. The griev- 
ance was denied at the prearbitral steps in the procedure. The 
union then filed an unfair labor practice charge alleging that the 
employer had violated Section &(a)(5) and (1) by failing and re- 
fusing to allow the union reasonable access to the plant, as re- 
quested, for the purpose of gathering information otherwise un- 
available to the union regarding health and safety conditions 
inside the plant. At the unfair labor practice hearing, the employ- 
er offered to proceed directly to arbitration on the question of 
whether it was in compliance with the heat relief provisions of 
the contract and, in conjunction with that question, whether it 
was in compliance with the access provisions of the contract. 

In declining to defer, the Board found that deferral under the 
circumstances would create the risk of a two-stage proceeding, 
of a type generally disfavored by the Board, involving first a res- 
olution of the union’s claim for access to the plant and then, if 
the union were successful in getting access, and subsequent to its 
acquisition of heat data, a separate proceeding to resolve the heat 
relief issue. Citing General Dynamics Corp.,°* the Board stated 
that it has a % refused to defer issues that would result in a 
two-tiered system requiring a union to file a grievance to obtain 
information potentially relevant to its processing of a second, un- 
derlying grievance. In the case at hand, the found that, 
notwithstanding the employer's willingness to arbitrate the 
denial-of-access allegation in conjunction with the heat relief 
grievance, it was clear that in order for the union to proceed to 
arbitration on the heat relief grievance, it would separately and 
preliminarily have to find out the actual heat conditions in the 


** 268 NLRB 1432 fn. 2 (1984). 
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plant, which information the union could obtain, under the cir- 
cumstances, only through access to the plant. Thus, the Board 
found that under the employer’s proposal the parties would nec- 
essarily first have to arbitrate separately the denial-of-access dis- 
pute in order to determine whether the union would be permit- 
ted access to the plant to take heat measurements. Thus, resolu- 
tion of the preliminary dispute over access to the plant would 
not simultaneously resolve the underlying heat relief dispute. 

The Board did not find that the issue should have been treated 
differently on the grounds that it involved a request for access to 
obtain information rather than a simple request for informaiion 
itself. The Board noted that although in Holyoke Water Power 
Co.,*® it had rejected the analogy it had previously drawn be- 
tween (1) requests for access to an employer's premises to obtain 
information and (2) requests for information itself. In the case at 
hand the inquiry was not into the nature of the respective sub- 
stantive rights involved in those two types of requests, but rather 
focused on the ancillary procedural issue of whether it is appro- 
ie > See © ee 6 Se eae entitlement to in- 
ee Se Gee Seep eee Se eee ee 
pendent on that information. The Board found that the iples 
it normally applied in refusing to defer requests-for-information 
cases to contractual grievance-arbitration provisions were equally 
appuceble ty the question of whether to defer requests-for- 
access ‘o-obtain-information cases. 

Consequently, it found the instant allegation of unlawful denial 
of access to the plant to take heat measurements to be unsuitable 
for deferral. The Board went on to find that the union was enti- 
tled to the heat information and that, under the principles set 
forth in Holyoke Water Power, supra, the union was entitled to 
access to the plant in order to obtain the information. 


6. Duty to Furnish Information 


In Blue Diamond Co.,*" the Board majority adopted the 
judge’s conclusion that the respondent violated Section 8(a)(5) 
Ap bt be yyy g4+—4 tty 
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might constitute a single employer, the names of the E & M and 


** 2773 NLRB 1369 (1985), enfd. 778 F.2d 49 (ist Cir. 1985) 
*' 295 NLRB No 111 (Members Cracraft and Higgins, Chairman Stephens, concurring and dissent- 
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H & K employees are “legitimate sources from which further in- 
formation can be sought relating to the possible grievance.” 

A union is not required to establish in advance exactly how 
the information these employees might provide would be helpful 
in pursuing a possible grievance, nor is it necessary to establish 
that these employees have access to “insider” information, the 
Board held. Rather, the union's request for information is merely 


othe Respond ha esa 
t 
| noted that the union has failed to 
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ing the corporate affairs of their employers. 


7. Notification of Plant Shutdown 
In Stevens Pontiac-GMC,** a panel majority of the Board held 


ass & eee on demand, to engage in bar 
~ RPA, yh WR 
dice celica caudh fo Guana tp 0 chamadiiy qates af 
oot unlikely. Otherwise, the employer must . . . [alter] its prac- 
, _ to ensure that any reply sent by that method is re- 
ceived.” 
On or about December 16, 1987, the employer, by certified 


letter, notified the union that it antici ue ces eae 


ng.” The letter- 
head listed the employer's otto. About ber 18, 1987, 
the union requested, by certified letter, effects bargaining. The 
union's letter was sent to the address printed on the employer's 
letterhead. Notices informing the employer that a certified letter 


** 295 NLRB No 66 (Members Johansen and Higgins, Member Cracraft dissenting) 
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The majority noted that in the case of an employer soon to be 
time lost in communicating a reply refused by 
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** See Honda of San Diego, 254 NLRB 1248, 1268 (1981), Wayne Trophy Corp. 206 NLRB 299, 309- 
10 (1978), Rego! Aluminum, 17) NLRB 14603, 1411-1412 (1968), end. 436 F 2d S25 (Heh Cir 1971) 
City Electric Co, Ves NLRB 844, 848 (1967) 

°° NLAB + Quick Shap Markets, 416 F.2d 1, 606 (7th Cir. 1969), Circle K Comp, 173 NLRB 71), 
722-724 (1968), Filler Products » NLAB, 376 F 2d 369, 180-981 (4th Cir 1967) 

** Citing City Blectric Co, 164 NLRB 644 (1967) 
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the cnion did not specify the manner of response and contained 
the ermployer’s telephone number as well as its address. She also 
pointed out that the union did not follow up on its demand to 


engage in effects bargaining. 
8. Wage Reopener Strike Protected 


In Hydrologics, Inc.,** the Board applied the rationale used in a 
companion case, rack, Inc.,** and held that a wage reopen- 
er shike, called the union filed the appropriate notice re- 
quired by Section 8(d\(3) of the Act, was protected and did not 
constitute a breach of the no-strike clause in the parties’ contract. 

The pertinent facts of this case can be summarized as follows. 


By letter dated February 23, 1981, the union requested wage ne- 


gotiations pursuant to the wage reopener provision of the con- 
tract. The parties’ negotiations commenced on March 26. On 


March 31 the union notified the Federal Mediation and Concilia- 
tion Service of the proposed wage modifications. On May 8 the 


sequently rejected by the union, and the employees went out on 
strike on May 1! until May 21. On May 13 and 20, the employer 


Oil Co.,** and, as a result, was not consistent with the 
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employer’s employees to Local 555 pursuant to a prior jurisdic- 
tional understanding. On February 17, 1983, Local 5 told the em- 
plover that it had coordinated a transfer of the employer’s em- 
ployees to Local 555 and that Local $55 would soon contact the 
employer to begin negotiations. Eight days later, Local 555 in- 
formed the employer that it had jurisdiction over the employer’s 
employees and expressed an intent to begin negotiations. By 
letter dated March 14, the employer informed Local 5 that, in 
view of Local 5’s “abandonment” of the bargaining unit and the 
fact that its employees had not selected Local 555 as their repre- 
sentative, the employer had no duty to bargain with either union. 
Local 5 made no direct response to the employer’s letter. 

On April 1, the employer’: unit employees voted against trans- 
ferring to Local 555. Local 5 had not turned over any dues or 
other business records of the employer’s employees to Local 555. 
Also in April, Local 5 processed at least one grievance for an 
employee of the employer. On June 7, Local 5 sent the employer 
a letter requesting negotiations. On June 27, the employer again 
replied that it way refusing to bargain with Local 5 because 
Local 5 had disclaimed interest in the employer’s employees 
when it transferred jurisdiction over them to Local 555. 

The judge noted that when the employer was uotified of the 
planned transfer of its — to another union, Local 5 had 
only initiated a process that was never completed because the 
unit employees voted against the transfer. Thus, the judge found 
that there were no unusual circumstances to rebut the presump- 
tion that the certified union’s majcrity status continued for | year 
from the date of certification. Accordingly, she found that the 
employer violated Section 8(a)(5) by refusing to negotiate with 
the union. 

A panel majority found this case to be distinguishable from 
Sisters of Mercy Health Corp.,°* which issued subsequent to the 
judge’s decision. In that case, the Board found that an employer 
was not obligated to bargain with a local union that had dis- 
claimed interest in representing unit employees and had attempt- 
ed to transfer jurisdiction over the bargaining unit to another 
local. In Sisters of Mercy, the majority noted, the disclaimer by 
the longstanding incumbent union was induced by a petition 
signed by a majority of unit employees stating that they no 
longer wanted to be represented by the incumbent. Moreover, 
the union in that case never acted inconsistently with its dis- 
claimer. 

In the present case, by contrast, the majority noted that Local 
5 engaged in acts inconsistent with its purported disclaimer. Con- 
sequently, when Local 5 reasserted its representative status and 
requested bargaining on June 21, it had not followed through on 
its premature disclaimer, but instead had acted as if it were still 


** 277 NLRB 1353 (1985). 
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the employees’ representative. Further, the majority found that 
there was no evidence that the employer protested against deal- 
ing with Local 5 as the employees’ grievance representative in 
April or that the employer had relied to its detriment on a belief 
that Local 5 had fully and effectively disclaimed representation 
of the employer’s unit employees. Therefore, when the employer 
received Local 5’s June 21 letter expressing a readiness to repre- 
sent the unit employees, the employer was under a duty at the 
very least to ascertain whether the “transfer” of jurisdiction to 
Local 555 had been consummated. Accordingly, the majority 
found that the employer violated Section 8(a)(5) when it sum- 
marily rejected Local 5’s bargaining request on June 27. 

In his dissenting oginion, Member Johansen said he would not 
assert jurisdiction for the reasons set forth in the dissent in Jmpe- 
rial House Condominium.** 


11, Failure to Remit Pension Contributions 


In Nick Robilos: Inc.,'°° a panel majority granted the Gener- 
al Counsel’s Motion for Summary Judgment against the employ- 
er, finding that the employer’s failure to pay pension contribu- 
tions in accordance with its collective-bargaining agreement con- 
stituted an unlawful refusal to bargain in violation of Section 
8(a)(5) and (1) and Section 8(d). 

The employer admitted that it had owed the contractually r<- 
quired contributions since December 17, 1987, but submitted in 
its answer that it was suffering cash flow problems due to delays 
in receiving payments from its contractors. The employer stated 
that it expected to clear up the back contributions within 45 
days. The majority held these defenses inadequate, noting that 
Section 8(a)(5) and Section 8(d) prohibit an employer that is 
party to an extant collective-bargaining agreement from modify- 
ing the terms and conditions of employment established by that 
agreement without obtaining the consent of the union. The ma- 
jority also noted that if a temporary failure to make contractually 
required payments later became permanent, it would be difficult 
to determine when a cause of action for contract repudiation ac- 
crued, because the charging party would not know how long to 
wait before filing a charge without risking dismissal on the 
grounds that the 6-month limitations period of Section 10{b) had 
already expired. 

In dissent, Member Johansen said he would have followed his 
dissent in General Split Corp.,'°' by declining to make an unfair 
labor practice finding. He would have found the employer guilty 
at most of a breach of contract, since, far from repudiating the 
contract, the employer acknowledged the contractual obligation. 


** 279 NLRB 1225 (1986). 
10° 292 NLRB No. 139 (Chairman Stephens and Member Higgins; Member Johansen dis.=nting). 
10! 284 NLRB 418 (1987). 
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12. Non-Board Settlement Breach 


In Milk Marketing,'°* a panel majority of the Board held that 
the mere breach of a non-Board settlement agreement did not 
constitute an independent refusal to bargain in violation of Sec- 
tion 8(a)(5) in the circumstances here. 

In 1979, Milk Marketing, Inc. (MMI) decided to close and sell 
its Cincinnati, Ohio plant to Meyer Dairy Company (Meyer). At 
that time, MMI was bound to a collective-bargaining agreement 
with Local 98, Milk and Ice Cream Drivers and Dairy Employ- 
ees Union, which also bound successors to its terms. Consistent 
with that successor clause, MMI and Meyer executed a sales 
agreement binding Meyer to “all obligations to be performed by 
either [MMI or its wholly owned subsidiary] after the closing 
date” under its collective-bar agreement with the union. 
Shortly after the sale, when Meyer off employees in deroga- 
tion of seniority and thea s yy operations at the plant, the 
union pursued claims against Meyer under the bargaining agree- 
ment’s successor clause and negotiated a settlement of those 
claims with Meyer. The union also pursued termination and va- 
cation pay claims against MMI, which became the subject of 
unfair labor practice charges when MMI resisted the bargaining 
demands. On the day the complaint based on those charges went 
to a hearing, MMI and the union entered into a non-Board settle- 
ment agreement under which MMI agreed to bargain with the 
union over “the effects of divesting itself of all of its business op- 
erations previously conducted” at the Cincinnati plant. Two 
months later, MMI reneged on that agreement and the union 
filed the charge in this case. 

An administrative law judge found that MMI had no statutory 
obligation to bargain over the effects of the plant’s sale because 
all decisions curtailing unit work were made by Meyer and not 
by MMI. He found, however, that, by breaching the non-Board 
settlement agreement in which it had agreed to bargain over the 
effects of the sale, MMI committed an independent violation of 
Section 8(a\(5). 

Members Johansen and Higgins disagreed with the administra- 
tive law judge’s finding that the mere breach of the non-Board 
settlement was an independent violation in the circumstances of 
this case. “[W]e do not perceive any purpose of the Act that re- 
quires the Board to insist that a settlement agreement of this 
— be honored,” the majority stated. MMI had neither reject- 

rinciple of collective bargaining nor “in any general way 
thad a itl rejected bargaining with the collective-bargaining repre- 
sentative of the ae. the majority continued. Though rec- 
ognizing that MMI had refused to engage in effects bargaining, 
the majority observed that its refusal was over a subject about 
which it either had no obligation or had satisfied its obligation. 


102 292 NLRB No. |! (Members Johansen and Higgins; Member Cracraft dissenting). 
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Rather than predicate an independent violation on the respond- 
ent’s failure to honor the settlement agreement, the majority 
stated “we believe that the better course here is to disregard the 
settlement agreement and to resolve the matter based on whether 
[MMI has] an obligation to bargain about the divestiture” of the 
Cincinnati plant. Agreeing with the judge that there was no such 
obligation under the Act, the panel majority dismissed the com- 
plaint. 

Member Cracraft, dissenting, found that under the Fourth Cir- 
cuit Court of Appeals’ holding in Poole Foundry & Machine Co. v. 
NLRB,'°* which was relied on by the judge, “the settlement 
agreement itself forms the basis for the bargaining obligation and 
a respondent cannot successfully defend on the ground that the 
underlying charge, which gave rise to the settlement agreement, 
was without merit.” The dissent noted that, while the Poole deci- 
sion involved a Board settlement, the doctrine has been extended 
to non-Board settlements such ac the one MMI executed. Not 
passing on the legality of MMI’s presettlement conduct, Member 
Cracraft concluded that under Poole, MMI’s refusal to comply 
with the settlement agreement constituted an independent unfai 
labor practice. 


13. Subcontracting Unit Work 


In Storer Cable TV of Texas,'°* the Board found that an em- 
ployer’s decision to subcontract cable installation and reconnec- 
tion work, and to discharge five employees then performing the 
installation work, was a mandatory subject of bargaining. The 
panel concluded that the employer’s failure to give the union 
notice of this decision or the opportunity to bargain over this de- 
cision, as well as its effects, therefore violated Section 8(a)(5) and 
(1) of the Act. 

The employer, which provided cable television service to resi- 
dential subscribers, decided to initiate a marketing program that 
was expected to increase significantly the amount of installation 
work that the employer was performing. A study that the em- 
ployer had commissioned indicated that it would be significantly 
cheaper to use outside contractors to perform the installation and 
reconnection work than it would be to hire additional installers. 

After receiving the study, the employer decided that it would 
use contractors to handle not only the additional work expected 
to be generated by the marketing campaign, but also the installa- 
tion work then being performed by its installers. Without provid- 
ing notice to the union that represented its installers or giving the 
union the opportunity to bargain over its actions, the employer 
subcontracted all of its installation and reconnection work and 
discharged five employees then performing that work. 


108 192 F.2d 740 (4th Cir. 1951), cert. denied 342 U.S. 954 (1952). 
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Assuming arguendo that the decision was motivated by busi- 
ness considerations, the panel determined that the decision was a 
mandatory subject of bargaining under either the “two-factor” or 
“two-step” test set forth in Otis Elevator Co.'°® Applying the 
two-factor test (whether the decision turned on a change in the 
nature or direction of the business, or whether it turned on labor 
costs), the panel found that the decision to use subcontractors did 
not alter the nature of the employer’s business because the em- 
ployer continued to provide the same installation and reconnec- 
tion services for its customers. Further, the Board found that the 
decision turned primarily on labor costs because the costs associ- 
ated with retaining the employees, in lieu of using subcontrac- 
tors, involved primarily the payment of the employees’ salaries 
and benefits. 

~~» & same conclusion under the two-step test: (1) 

decision was amenable to resolution through the 
bargaining process, and (2) if so, whether the benefit for labor- 
management relations outwei the burden placed on manage- 
ment, the panel first noted that the Supreme Court had found 
that the decision to subcontract unit work was amenable to reso- 
lution through bargaining in Fibreboard Corp. v. NLRB'*°® and 
First National Maintenance Corp. v. NLRB.'°* The panel then 
concluded that the benefit for the bargaining process outweighed 
the burden placed on the employer because the decision to sub- 
contract unit work did not involve extensive commitment of cap- 
ital on the employer’s part, and was not precipitated by a need 
for speed and flexibility or confidentiality. 

In order to remedy the violation found, the panel ordered the 
employer to bargain on request with the union concerning the 
decision and to reinstate the five discharged employees with full 


backpay pursuant to Lapeer Foundry & Machine.'°*® It said the 
employer had not shown that such a remedy would be unduly 
burdensome. 


14, Contract-Bar Rule 


In El Torito-La Fiesta Restaurants,'°® the Board applied its 
contract-bar rule and reaffirmed an earlier decision''® on remand 
from the Ninth Circuit'!! that the respondent unlawfully with- 
drew recognition from the union during the midterm of a collec- 
tive-bargaining agreement. The r a had temporarily shut 
down operations and reo at the same site with a new work 
force. After reopening, the respondent refused to honor its col- 
lective-bargaining agreement with the union. 


'©8 269 NLRB 891 (1984). 

108 379 U.S. 203, 211 (1964). 

107 452 U.S. 666, 680 (1981). 

10* 289 NLRB No. 126 (July 20, 1988). 
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In requiring the Board to clarify its rationale for finding that 
the respondent had violated the Act, the court stated that “the 
Board has in the past recognized an exception to the contract bar 
rule: The employer shut down operations pending a major ren- 
ovation of the restaurant and reopened later with almost entirely 
new employees.” 

On remand, the Board found that this exception does not apply 
to temporary closing cases where employees have a reasonable 
expectation of reemployment and therefore the bargaining unit 
remains intact. The Board also declined to analogize the instant 
matter to relocation cases where an existing contract will remain 
in effect only if the “transferees from the old plant constitute a 
substantial percentage . . . of the new plant employee comple- 
ment.” The Board noted that, unlike a reopening at the same site, 
“a relocation, by definition, involves a new work situs and a 
greater likelihood of significant changes in the composition of 
the work force.” The Board concluded that “industrial stability” 
would be better served by requiring the respondent to honor the 

t. “Otherwise, employers could readily escape their col- 
lective-bargaining obligations without justification by merely in- 
stituting a temporary shutdown of operations,” it stated. 


15. Failure to Reinstate 


In U.S. Marine Corp.,''* the Board panel adopted an adminis- 
trative law judge’s findings that a successor employer violated 
Section 8(a)(5) of the Act by refusing to recognize and bargain in 
good faith with the union that represented the predecessor em- 

loyer’s employees. The panel, however, reversed the judge and 
ound that the respondent employer’s failure to rehire 34 former 
employees of the oe employer violated Section 8(a)(3) 
and (1). The panel concluded that the respondent fabricated an 
estimate of its full employee complement and then unlawfully 
failed to hire the 34 employees in order to keep the number of 
former employees of the predecessor employer that it hired 
below 50 percent of the figure that purportedly represented the 
full complement of employees to be attained, and on which the 
employer based its refusal to recognize the union. 

In addition to the remedy recommended by the judge, a panel 
majority (Chairman Stephens and Member Johansen) ordered the 
respondent to rescind all adverse unilateral changes and to rein- 
stitute the terms and conditions of employment that were in 
effect when the predecessor ceased doing business. The majority 
held that, in accord with Love’s Barbeque Restaurant,''* absent 
its unlawful purpose, the respondent would have retained sub- 
stantially all the predecessor’s employees, and therefore the re- 


112 293 NLRB No. 81 (Chairman Stephens and Member Johansen; Member Cracraft dissenting in 
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spondent was not entitled to set initial terms of employment 
without first consulting with the union. 

In dissent, Member Cracraft stated that she would not require 
the respondent to reinstate the predecessor’s terms of employ- 
ment on due-process grounds. Member Cracraft pointed out that 
the complaint did not allege that the respondent violated the Act 
in setting the employees’ initial terms and conditions of employ- 
ment and she found thai this issue was not fully litigated. 

In response to Member Cracraft, the majority stated that re- 
quiring the respondent to restore the predecessor’s terms and 
conditions of employment does not violate any principles of due 
process because this is strictly a remedial matter that does not 
have to be specifically alleged. The majority added that “(t]he 
Love’s Barbeque remedy that we order here does not require a 
specific complaint allegation that the Respondents made unlawful 
unilateral changes when they began their operations. Nor must 
this remedy rest on a separate finding that the Respondents com- 
mitted a separate unfair labor practice by unilaterally changing 
employment terms. The illegality of such changes is subsumed in 
the broader 8(a)(5) and (3) allegations and violations involved in 

case.” 

The panel majority concluded that the respondent forfeited 
any right it may have had as a successor to impose initial terms 
when it embarked on its deliberate scheme to avoid bargaining 
with the union by its discriminatory hiring practices. Finally, the 
majority stated that Member Cracraft had failed to show how 
the respondent had been prejudiced by the General Counsel’s 
failure to allege specifically that the respondent was not entitled 
to establish initial terms and conditions of employment. 


16. Reasonable Doubt Standard 


In Texas Petrochemicals Corp.,'** a panel majority of the 
Board explained the basis for the Board’s continued adherence to 
the “reasonable doubt” standard for when an employer may law- 
fully poll its employees about their continued support for an in- 
cumbent union. Under this standard, an employer may conduct 
such a poll when it has sufficient objective considerations on 
which to a base a reasonable doubt about the union’s continued 
support by a majority of the represented employees. The panel 
majority also held that an employer who decides to conduct such 
a poll must provide the union with reasonable advance notice of 
the time and place of the poll, and must conduct it in accordance 
with the procedural guidelines set forth in Struksnes Construction 
Co. 

The employer had received numerous written reports from su- 
pervisors recounting expressions of varying degrees of dissatis- 


*!4* 296 NLRB No. 136 (Members Cracraft and Higgins; Chairman Stephens concurring). 
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faction with or opposition to the union on the part of 23 of the 
103 employees in the unit. Without notifying the union in ad- 
vance, the employer conducted a poll to determine whether a 
majority of the unit employees still wanted to be represented by 
the union. Just prior to the start of the polling, the employer was 
presented with a petition signed by 35 employees (8 of whom 
were also among the 23 employees named in the supervisors’ 
written reports described above) stating that the signers felt that 
union representation was no longer necessary and would prove 
to be detrimental in many areas and asking that a vote be taken 
to substantiate the union’s claim of representation. The poll 
began immediately thereafter, and was conducted fairly. On the 
uestion of whether the employees wanted the union to represent 
35 voted yes, 50 voted no, | ballot was void, and 17 em- 
ployees did not vote. The employer notified the union and the 
employees that the latter had voted not to have the union repre- 
sent them, and that the employer was withdrawing recognition 
from the union. 

The majority upheld the administrative law judge’s finding 
that the employer violated Section 8(a)(5) and (1) of the Act 
by polling and subsequently withdrawing recoguition, on the 
grounds that it did not have sufficient objective considerations 
on which to base a reasonable doubt about the univn’s continued 
majority status so as to legitimize its polling and subsequent 
withdrawal of recognition. 

In applying its “reasonable doubt” standard for pol 
majority acknowledged that three circuit courts of et 
rejected it. The majority continued to adhere to the eronahie 
doubt” standard on the grounds that it was, and should be, the 
same standard as applied to empioyer petitions (i.e, RM peti- 
tions) for Board-conducted elections wider Section %cK1(B) to 
determine whether an incumbent union continues to have majori- 
ty support. 

Thus, the majority held that because employer-conducted polls 
and Board-conducted RM elections had the same purpose (to de- 
termine the degree of support for an incumbent union) and the 
same potential ©onsequences (loss of representational status for 
the union, and joss of representation for the employees), the 
standards under which such polls and elections can be conducted 
should also be the same. 

The majority also held that the “reasonable doubt” standard 
for polling was more consistent with the Act’s principal p 
and primary goal of achieving industrial and yp stability 
in collective-bargaining relationships than the less stringent 
standard for lling applied by the three circuit courts that had 
rejected the "s standard. 

In his concurring opinion, Chairman Stephens agreed that the 
employer had unlawfully polled its employees, but re ing the 
standard to be applied, he generally agreed with the Fi Sixth 


Unfair Labor Practices lil 


and Ninth Circuit Courts of Appeals that at least so long as 
Board law permits an employer to withdraw recognition from an 
incumbent union on a basis other than the union’s loss of an em- 
ployee-initiated decertification election, the standard for permit- 
ting an employer to take the grave step of withdrawing recogni- 
tion should be more rigorous than the standard for permitting an 
employer to determine in a noncoercive manner whether its ob- 
jectively based grounds for concluding that the union has suf- 
fered a significant loss of support in fact reflect an actual loss of 
majority. 


F. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on 
employers, Section 8(b) limits the activities of labor organizations 
and their agents. Section 8(b)(1A’ which is generally analogous 
to Section 8(a)(1), makes it an unfaw labor practice for a union or 
its agents to restrain or coerce employees in the exercise of their 
Section 7 rights, which generally guarantee employees freedom 
of choice with respect to collective activities. However, an -_ 
portant proviso to Section 8(b)(1A) recognizes the basic 
7a Week comeieation @ somalis te cull vais Gor Ge exalt 
tion and retention of membership. 

The Board faces a continuing problem of reconciling the pro- 
hibitions of Section 8(b)(1)(A) with the proviso to that section. It 
is well settled that a union may enforce a properly adopted rule 
reflecting a legitimate interest if it does not impair any congres- 
sional policy imbedded in the labor laws. However, a union may 
not, through fine or expulsion, enforce a rule that “invades or 
frustrates an overriding policy of the labor law.”''® During the 
fiscal year, the Board had occasion to consider the applicability 
of Section 8(b\1)(A) as a limitation on union action and the 
types of those actions protected by the proviso to that section. 


1. Duty of Fair Representation 


In Communications Workers Local 6320 (Ad/Vent),'*" the 
Board reversed the administrative law judge and found that the 
union did not violate Section 8(b)(1A) of the Act by treating 
charging party Gertrude Smith’s grievance in a perfunctory 
manner and arbitrarily failing to process the grievance. 

Smith, a Detroit account executive, worked under a collective- 
bargaining agreement requiring that grievances be filed within 45 
days with the employer's management in Chicago. After 5 p.m. 
on the last day of the filing period, Smith presented her dis- 
charge grievance to Steward Allesia Daniels in Detroit. Daniels 
informed Smith that both her grievance and a discharge griev- 


''* Scofield » NLRB, 994 U.S. 423, 429 (1969), NLRB + Shipbwilders, 991 U.S. 418 (1968) 
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ance filed earlier that day by another account executive were un- 
timely and would not be processed. Smith admitted that she 
knew of the 45-day grieving period. 

The judge found that the union violated Section 8(b)(1)(A) by 

iling to explain why Smith’s grievance was 

at it untimely. The jadge noted that Smith 


"s grievance received impartial treatment by the 
it showed no hostility towards Smith. 


2. Discipline Over Sympathy Strike 


Commercial Workers Local 1439 (Rosauer’s Super- 

J,*** the Board reversed itself and held that a union did 

violate Section 8(b)(1)(A) of the Act by threatening unit em- 

eae cn ine Bees to tes an been 

ike. Relying on its Jndianapolis Power 11% the Board 

a broad no-strike clause should be in as in- 

y strikes withia its prohibition, the con- 

or extrinsic evidence establishes that the parties 

otherwise. 

union ted employees of the employer in separate 

food units. After employees in the food unit went on 

union wroie letters to meat unit employees stating that 

ject to various forms of discipline if they crossed 

icket line. The Board initially held that the par- 

erning the meat unit contained a no-strike pro- 

banning all strikes, including sympathy strikes; that neither 

contract nor extrinsic evidence established that the ies in- 

otherwise; and that, consequentiy, the union vio Sec- 

tion 8(b)(1)(A) by threatening to discipline meat unit employees 
ho refused to honor the food unit employees’ picket line. '* 

However, the Board later reconsidered its decision in this case 

in light of its analysis of no-strike provisions in Jnd is Power 

IT and the Ninth Circuit’s remand of Electrical Wi IBEW 

Local 387 v. NLRB.'** On reconsideration, the Board initially 


not 
plo 
thy 


seereriiel 


ee 
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concluded that the parties’ actual intent with respect to sympa- 
thy strikes was ambiguous and, thus, insufficient to bar such 


strike provision was not intended to tar sympathy strikes. The 
Board therefore was no clear and unmistakable 


i 
: 
He 


2 no ee See 


was voluntary. 

At its Ticonderoga, New York plant, International Paper (IP) 
had a policy of inviting employees represented by the unions to 
occupy temporarily certain nonunit positions. Early in 1987, in 
response to IP’s lockout of unionized employees at its Mobile, 


dificult for IP to transfer talaried personnel from Ticonderoga 
to its plants where labor disputes were in 

exhortations proved less than com q~-° ¥-e- 
threatened to members who did not return to the unit, 
and actually did at least two employees who remained in 


unions’ actions would have violated Section 8(O)1KA) if ici- 


agreement. 
The Board found, however, that both initial and continued 
participation in nonunit employment was wholly voluntary on 


part 
yment because the em Af , yh -» $$~ 
down from the non ronunit jot at any time. Similarly, the refusal to 
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oe Seep TENE, See ae wees © come Ser ween 
in unprotected activity. Accordingly, the Board 
found ante the unions had not acted unlawfully.'* 


4. Preferential Seniority Rights 


In Teamsters Local 896 (Anheuser-Busch),'** the Board was 
asked to decide whether the respondent union violated Section 
a Se ae ee © eens © 8 Ge 

agreement giving permanent employ- 

tad all ont tate cle bie Gan an ee 
ome. & erential seniority right to work for Anheuser- 
of temporary employees whose job security would 


seniority 
preference, on its face or as applied, violates Section 
BON TKA) and (2). 

The Board found no evidence that the continuation of the 
preference in the more than 15 years since Anheuser-Busch with- 
drew from the multiemployer bargaining unit has actually result- 
ed in any discrimination against any employee or hiring hall ap- 
plicant on the basis of nonunion or nonunit status. The contrac- 

erence did not discriminate on the basis of 
the erence entailed a credit for 
a contract with the re- 

yt 4+ + +- iffers significantly from 
employment preferences previously found un- 


on the basis of nonunion experience. Thus, the bump- 

ed merely by yn tr ain or Goan tee Glen ions 
y by joining union or So 
Rather, individuals claiming the preference must have 
worked a length of time to secure permanent employee 
status and have been laid off by a signatory employer. 
Thus, the challenged seniority preference is capable of an inter- 


*** In finding that the unions did not violate the Act by attempting to keep their members from 
voluntarily particypating in nonunit work. the Board overruled Electrice/ Workers IBEW (New England 
Telephone), 236 MLAB 1209 (1978), enfd. 999 F.2d 5 (ist Cir. 1979), and other cases to the extent they 

the contrary 

'#* 296 NLRB No. 132 (Members Cracraft, Higgins end Devaney) 
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dismissed the 8(b\1)(A) and (2) complaint. 
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licity, other than picketing, for the purpose of truthfully ad- 
vising the public” and “any primary strike or primary picketing.” 


1. Identification of Primary Employer 


In Jron Workers Local 433 (United Steel),*** a Board panel 
held on remand that the union’s failure to identify on its picket 
signs the employer with which it had a dispute supported a find- 
ing that its picketing had an illegal secondary objective. 

The general contractor had subcontracted installation work to 
a nonunion company. On hearing rumors that the union was 
upset that the installation work was being done by a nonunion 
company (the primary), the general contractor sent the union a 

stating that it would set up a reserve gate system and 
that the primary was being assigned to gate 1. When the pickets 
arrived at gate 1, they found a sign stating that certain specified 
employers were ‘assigned to use that gate, while all other em- 
ployers were directed to use gate 2. The primary was not one of 
the emplovers specified as being assigned to gate 1. The picketers 
picketed both gates at the jobsite with signs that did not identify 
the contr.ctor with whom the union had a dispute. 

In its initial decision in this case, the Board found that the 
union vi dlated Section 8(b)(4)(i) and (iB) by picketing the job- 
site at gate 1, a gate reserved for neutrals, with picket signs that 
did not identify the primary employer.'** On appeal, the Ninth 
Circuit disagreed with the Board’s finding that gate 1 had been 
reserved for neutral contractors, but left for the ’s determi- 
nation on remand whether the union’s failure to identify on its 
picket signs the employer with which it had a — would sup- 


port a finding that the union’s picketing had an illegal secondary 
objective. '** 

On remand, the Board applied the common situs picketin cri- 
teria set forth in Sailors Union (Moore Dry Dock),*°° and found 


that the union’s failure to pod with one of the criteria, i.e., 
that the picketing discloses clearly that ihe dispute is with the 
primary employer, established a presumption that an object of 
the union’s picketing was to enmesh neutrals in its labor dispute 
with the primary employer. The union offered no evidence to 
rebut the presumption, but argued instead that because the gener- 
al contractor, by its telegram to the union, established gate | as a 
reserved gate, gate 1 was no longer a common situs, but rather 
the situs of the primary dispute, and therefore the union had no 
obligation to identify the employer with whom it had a dispute. 

The Board rejected that argument, relying on the fact that the 
union did not limit its picketing to the gate that it asserts was 
reserved solely for the primary, but rather picketed at both gates, 


+87 293 NLRB No. 74 (Chairman Stephens and Members Johansen and Cracraft) 
128 280 NLRB 1325 (1986). 

'8° NLRB ». Iron Workers Local 433, 850 F.2d 551 (9th Cir. 1988). 

'° 92 NLRB 547, 549 (1950). 


118 Fifty-Fourth Annual Report of the National Labor Relations Board 


with knowledge that there were other employers on the con- 
struction site who were using the gates at which the union was 
picketing. The Board therefore found that the picketing was con- 
ducted at a common jobsite and that the union’s failure to identi- 
fy the primary employer established, in the absence of any evi- 
dence to the contrary, that the union picketed the jobsite with an 
unlawful secondary objective. 


2. Time-In-Lieu Claims 


In Longshoremen ILWU Local 151 (Port Townsend),'** a panel 
majority held, contrary to the administrative law judge, that the 
respondent union’s filing of ar ly meritorious grievances seek- 
ing in lieu of pay before the made its 10(k) determination 
did not violate Section 8(b)(4)(iiX(D) of the Act. The majority 
stressed that, vent to the issuance of the judge’s decision, 
the Board in men ILWU Local 7 (Georgia-Pacific),'** 
reconsidered its earlier decision in that case’** to the extent it 
held that a union violates Section 8(b)(4)ii(D) by filing pre- 
10(k) grievances. The majority found that the reasoning of Geor- 
gia-Pacific II was fully applicable to the case before it. 

Furthermore, since it with the judge that the respond- 
ent’s other ed unla conduct, standing alone, did not rise 
to the level of an 8(b)(4)(D) violation, the majority therefore 
found that a we # of Section 8(b)(4)(ii)(D) had not been es- 
tablished and that the complaint should be dismissed. In view of 
its decision, the majority further concluded, contrary to the 
Board’s decision in the underlying 10(k) proceeding,'** that 
there was no reasonable cause to believe that Section 
8(b)(4\(iiKD) had been violated. Accordingly, the majority also 
vacated the Board’s earlier Decision and ination of Dis- 
pute, and quashed the notice of hearing. 

In so concluding, the majority noted thai, given the change in 
the law reflected in Georgia-Pacific II, the underlying dispute that 
triggered the 10(k) mechanism would not have done so at the 
time of its decision. The majority therefore found that it would 
not effectuate the purposes and policies of the Act to find that 
the respondent’s in lieu of claims filed subsequent to the 10(k) 
award violated Section 8(b)(4)(ii)(D). It further noted that board 
orders are not self-enforcing, and that, until such orders are en- 
forced by a United States court of appeals, no penalties are in- 
curred for disobeying them. 

Chairman Stephens, y weerey LS og, part, agreed with the — 
ty that the decision in Georgia-Pacific II resolved the issue o 
lawfulness of the time-in-lieu claims filed prior to the sadeteine 
10(k) award. He noted, however, that at time the award was 


18! 294 NLRB No. 52 (Members Johansen and Cracraft; Chairman Stephens dissenting in part). 
192 291 NLRB No. 13 (Sept. 30, 1988). 

195 273 NLRB 363 (1984). 

*9* 271 NLRB 354 (1984). 


Unfair Labor Practices 119 


issued and until such time as it might be vacated either actually 
or effectively by the Board or a reviewing court, the award 
would take precedence over any inconsistent arbitral award. 
Chairman Stephens found that the respondent therefore was 
precluded, in the interim, from filing contractual time-in-lieu 
claims in conflict with it. Accordingly, under principles estab- 
lished in Longshoremen ILWU Local 32 (Weyerhaeuser Co.), 271 
NLRB 759 (1984), and left intact in Georgia-Pacific IT, he would 
have found that the respondent’s time-in-lieu claims that it filed 
subsequent to the Board’s 10(k) award violated Section 


8(b)(4)(1i(D). 
H. Remedial Order Provisions 


1, Visitatorial Clause 


In 299 Lincoln Street, Inc.,'*5 a panel majority of the Board 
issued a narrow visitatorial clause'*® limited to information rele- 
vant to the respondent’s claim that it had ceased operations and 
that another corporation was operating the facility where the 
unfair labor practices occurred. Member Johansen dissented in 


part. 

The Board agreed with the administrative law judge that the 
respondent employer had engaged in widespread misconduct in 
an effort to chill its employees’ union organizing activities. Be- 
cause such employer misconduct, according to the Board, fell 
into “at least the second category” of cases described in 
Gissel,** the Board concluded that a bargaining order was war- 
ranted. The General Counsel had also requested that a broad vi- 
sitatorial clause be granted in light of the employer’s serious 
8(aX(1), (3), and (5) violations. However, the panel majority 
denied that request. 

In this regard, the majority stressed that, in denying the Gen- 
eral Counsel’s request in Cherokee Marine Terminal'**® to have 
broad visitatorial clauses routinely included in the Board’s reme- 
dial orders, the Board noted that it would “continue to grant vi- 
sitatorial rights, on a case-by-case basis, when the equities dem- 
onstrate a likelihood that a respondent will fail to cooperate or 
otherwise attempt to evade compliance.” Although the Board 
declined to grant a broad visitatcrial clause in that case, it noted 
that it would be willing to make this additional means of obtain- 
ing information available to the General Counsel “in cases in 
which it appears possible that the respondent may not cooperate 


*88 292 NLRB No. 32 (Chairman Stephens and Members Cracraft and Higgins; Member Johansen 
dissenting in part). 

*9® Such a clause would permit the Board to examine the books and records of a respondent, and to 
take statements from its officers and employees for the purpose of determining or securing compliance 
with a court-enforced Board order. 

'87 NLRB ». Gissel Packing Co., 395 U.S. 575 (1969). 

198 287 NLRB 1080 (1988). 
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in providing relevant evidence unless given specific, sanction- 
backed directions to do so.” 

In the instant case, the majority did not believe that the Gener- 
al Counsel had established the conditions set out in Cherokee 
Marine Terminal to support the granting of a broad visitatorial 
clause. 

The majority found, however, that nothing in Cherokee Marine 
Terminal foreclosed the Board from issuing narrow remedial visi- 
tatorial provisions tailored to the facts of a particular case where 
warranted. While noting that the Board has broad discretion in 
fashioning remedial provisions, the majority held that a narrow 
visitatorial clause was warranted in this case in light of the em- 
ployer’s assertion that it had ceased operations at the facility 
where the violations occurred and that it was no longer the em- 
ployer of the employees working there. The majority concluded 
that the narrow visitatorial clause would enable the Board to de- 
termine the identity and circumstances of the employer of the 
unit employees at the compliance stage of this proceeding. 

In his partial dissent, Member Johansen stated that, while he 
agreed with the ~~hstantive findings his colleagues had made, he 
would not grant a visitatorial clause of any kind in this case. He 
emphasized that the employer’s proffer regarding its cessation of 
oO tions at the facility where the unlawful conduct occurred 
did not establish the necessary “likelihood that the Respondent 
will attempt to evade compliance” with the Board’s Order. Thus, 
in Member Johansen’s view, the conditions warranting a visita- 
torial clause, as set out in Cherokee Marine Terminal, had not 
been met in this case. 


2. Ambiguous Authorization Cards 


In Nissan Research & Development,'** the Board found the au- 
thorization cards distributed by the union and si by all the 
unit employees were ambiguous and did not clearly establish that 
the union represented a majority of the employees and thus were 
insufficient as a basis for the issuance of a Gissel bargaining 
order.'*® 

The cards in Nissan were printed on both sides. The front of 
the card stated, “I hereby authorize the United Steelworkers of 
America, AFL-—CIO-CLC to represent me in collective bargain- 
ing” and included spaces for the signer’s name, address, tele- 
phone number, employer, job title, department, office location, 
date, and signature. In the lower right-hand corner of the front 
of the card, in parentheses, was the word “over.” 

The back of the card stated: 


Dear Employee 


*8® 296 NLRB No. 80 (Chairman Stephens and Member Higgins; Member Cracraft dissenting in 
part). 
14° NLRB ». Gissel Packing Co., 395 U.S. 575 (1969). 
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The purpose of signing this Authorization Card is to have 
the United States Government (the National Labor Relations 
Board) conduct a Secret Ballot Election for all eligible em- 
ployees at your place of work. 

The signed Authorization Card is not an application for 
membership in the Office, Technical and Professional Division 
of the United Steelworkers of America. 

By Federal Law 30% of all eligible employees must sign 
Authorization Cards in order to have the Government conduct 
a Secret Ballot Election to determine if a majority of the eligi- 
ble employees at your place of work desire Union Representa- 
tion. 

The signed Authorization Cards are kept confidential. Your 
employer will not know that you signed an Authorization 
Card unless you tell him. 


At the time the cards were solicited, the following oral repre- 
sentations were made to the employees by the union proponents: 
“Signing the card was in effect to get the ball rolling so they 
could petition for an election”; “they needed to have the cards 
signed before they could petition to have an election”; “the pur- 
pose of signing the card was just to have an election started” 
(this statement was subsequently contradicted on cross-examina- 
tion); and “it would look good if a majority signed cards so they 
could petition the Board to hold an election.” All six unit em- 
ployees signed the cards. 

The Board found that the authorization cards were ambiguous 
and that the solicitors’ solicitations of the employees did not 
remove the card’s ambiguity. The Board determined that the am- 
biguous nature of the cards did not indicate majority support of 
the union and invalidated the cards as a basis for a Gissel bargain- 
ing order. 

in her dissent, Member Cracraft found the cards unambiguous 
dual-purpose cards that authorized the union to act as the em- 
ployees’ collective-bargaining representative rather than solely to 
request an election. She found cards evidenced majority sup- 
port and, based on the unfair labor practices committed by the 
employer, she recommended a bargaining order. 


3. Remedy for Pattern of Misconduct 


In Massachusetts Coastal Seafoods,'*' the Boarci issued a reme- 
dial bargaining order where an employer, right from the very 
start of its employees’ organizational campaign, engaged in a pat- 
tern of misconduct designed to intimidate the employees in their 
support for union representation. 

Board found that the employer made repeated threats of 
plant closure and job loss, coercively interrogated employees, 
implemented more onerous working conditions, and refused to 


1#1 293 NLRB No. 47 (Chairman Stephens and Members Johansen and Cracraft). 
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reinstate unfair labor practice strikers after their unconditional 
offer to return to work. While the original threats of plant clo- 
sure were made not only prior to the critical preelection period, 
but also prior to the employees’ signing authorization cards for 
the union, the employer committed additional unfair labor prac- 
tices, including 8(a)(3) violations, after the signing of the authori- 
zation cards and the end of the strike. Moreover, many of these 
unlawful acts, which affected virtually the entire unit, were com- 
mitted by the employer’s owner and top management official. 
Thus, notwithstanding the fact that the initial threats of plant 
closure did not destroy employee support for the union, the 
Board concluded that the employer’s subsequent unlawful acts 
“not only evidence the [employer’s} continuing resolve to retali- 
ate against the employees for their union activities but serve to 
render slight the likelihood that a free election” could be con- 
ducted. 

However, the Board declined to issue a certification of repre- 
sentative in the event that the tally of ballots was to show that 
the union won the representation election. In setting aside the 
election, the Board reasoned that the misconduct of the union 
and various striking employees, and the likely effect of that con- 
duct on the election process, made a certification of representa- 
tive inappropriate. 

The Board found no conflict between its refusal to certify the 
union and its decision to grant a bargaining order, on the 
grounds that the union achieved majority status among the unit 
employees, as represented by their signed authorization cards, 
prior to any objectionable conduct by the union during the criti- 
cal preelection period. “Thus, while the Union’s conduct may 
have interfered with the employees’ exercising a free choice in 
the election, no such stigma attaches to the Union’s achievement 
of majority status among the unit employees, as represented by 
authorization cards. The cards and hence the Union’s majority 
standing were obtained free of union restraint and coercion,” the 
Poard explained. 

Further, it noted that here, as in New Fairview Hall Convales- 
cent Home,'*? there were only a few instances of misconduct by 
the union and 2 of the 35 strikers against a background of fre- 
quent, serious unfair labor practices by the respondent. 

As the Board noted, the practical effect of its decision was to 
require the respondent to bargain with the union for a reasonable 
time, but not to give the union the extended protection provided 
by a certification year. 


**2 206 NLRB 688, 689 (1973), enfd. 520 F.2d 1316 (2d Cir. 1975), cert. denied 423 U.S. 1053 
(1976). 
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4. Remedy for Eliminating Shift 
Food Merchandisers,*** a panel majority of the Board 
a Transmarine Corp.*** limited backpay remedy was 
appropriate hapa for an employer's unlawful failure to 
i its decision to dis- 


templated Ng pp kal egg nape 
aaitas Ee cede aoe one tale 

Georgia distribution facility to the Jacksonville facili- 
ty. Due to the transfer of work from LaGrange, the employer 


ang gb Reh PDD nae 

there and, thus, was an “effect” of a decision that was 
enenmenme in nature. Relying on Litton Business Systems,'** 
jority, therefore, concluded that effects bargaining con- 
employee layoffs and a corresponding limited back- 
rather than the make-whole relief recommended by 
were an appropriate remedy for the violation found. 
Cracraft found that the decision to eliminate the shift 
LaGrange employees was not so linked with 

open the Jacksonville facility as to constitute an 

of it. Although the employer's decision to lay off employ- 
ted from its decision to open a new facility, “there were 


the employer had a duty to bargain 
the third-shift employees because the 
oe Se ee 8S eee 


a mandatory subject of bargaining 


*** 291 NLRB No. 12! (Chairman Stephens and Member Johansen, Member Cracraft concurring 
and dissenting in part) 

*#* 170 NLRB 389 (1968). 

'** 286 NLRB 817 (1987). 
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Citing Lapeer Foundry & Machine,'** and other cases in which 
make-whole relief had been ordered to remedy economically mo- 
Soatad Ancien to las oft Guatemees, Uheaker Garena aalt tho 
would have adopted the judge’s recommended order and direct- 
ed the employer to ish the third shift and to pay full 
backpay to the affected employees. 


5. Reinstatement and Backpay Issues 
In Super One Foods, #601,'** the Board found that an employ- 


support its unlawful policy of prohibiting wage discussions, the 
majority concluded the respondent had not established a le- 


Chairman S$ dissenting, would modify the remedial 
portion of the order to allow, at the compliance stage, for con- 
sideration of the discriminatee’s reinstatement and backpay 
om Se acted Se ee See 3 See Wee eee 

a respondent subsequently acquired knowledge of employ- 
ee misconduct that would warrant discharge for cause if the em- 
yer demonstrated that the conduct was disqualifying and that 
it was not of the sort the employer had tolerated in the past. 
Contrary to the majority, he concluded that the respondent 
should be given the opportunity to demonstrate that under preex- 
isting company policy, applied evenhandedly, the discriminatee’s 
alleged misconduct would have resulted in termination. 

In Sentry Armored Courier Corp.,'** a panel majority of the 
Board ordered the respondent to “make whole” one of its part- 
time employees for the loss of wages and legal fees he incurred 
as a direct result of his being suspended from employment by his 


'* 289 NLRB No. 126 (uly 20, 1988) 
'*? 294 NLRB No. M (Members Johansen, Cracraft, and Higgins, Chairman Stephens dissenting in 


part) 
'** 293 NLRB No. 12 (Chairman Stephens and Members Johansen and Higgins) 
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full-time employer, the New York City Transit Authority. The 

t had retaliated against its part-time employee, Charles 

ee Se Se Sees See pete eats Ss Se Bead. 

t’s retaliatory action consisted, in part, of report- 

hgh Authority that Slates had allegedly abused the use of 

sick leave by working for the respondent on days for which he 
collected sick leave pay from the Authority. 

In ordering the remedy, the Board concurred with the admin- 
ae Mae casas won coal teats 
Authority's di proceedings to have committed fraudu- 
lent and acts within the meaning of Professional Ambu- 
lance Service,*** but merely to have violated the Authority's 
work rules and regulations, the respondent had unlawfully retali- 
ated against Slates under the principles of Sure-Tan, Inc. ¥. 
NLRB.**° 

ng hy — hug Fgh Fh BR 
bursement for fees Slates incurred in defending himself 
would not be entirely free from bearing the costs of his misdeeds 

Be Se CS SP Zee Seay Se Glee et SS Seenees. 

that to require the respondent to pay 

Siated aad taon ekich eononated 02 $4000 pias etaneet, weed 
alone serve as a sufficient disincentive to the respondent's engag- 


ing in future unlawful conduct. 
In addition to reimbursing Slates for the expenses he in- 
curred, Members Johansen and Higgins f that the respond- 


ent should be held liable for Slates wages, which amounted 
to $2,860.20, plus interest, because they were “directly attributa- 
ble to the Respondent's unlawful conduct, which [was] the only 
conduct before the Board.” They did not perceive any conflict 
between the Board and the Authority in requiring the respondent 
to compensate Slates for the loss of pay he suffered as a result of 
the Authority’s disciplinary action. In this regard, the majority 
noted that the discipline imposed on Slates by the Authority “is 
separate and distinct,” since the Board’s backpay award neither 
lessens nor nullifies Slates’ suspension or the potential for the Au- 
thority to impose more severe measures inst Slates in the 
future if he conducts himself in a manner that warrants further 
disciplinary action. 

The majority also found that the backpay remedy did not con- 
travene public policy. Instead, he comedy enabled the Board and 
the Au ity to carry “out their respective functions and . 
[apply] their respective sanctions against different parties in order 
to effectuate their respective interests or mandates.” 

In Iron Workers Local 373 (Building Contractors),'*' the Board 
held that, in a backpay proceeding against a union that had dis- 


*** 232 NLRB 1141 (1977) 


*#° 467 U.S. 883 (1984) 
'*! 295 NLRB No. 7! (Chairman Stephens and Member Johansen, Member Devaney dissenting in 
part) 
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criminated against nonmembers in its hiring hali operations, back- 
y should not be assessed for discrimination occurring after the 

ing in the unfair labor practice case unless the Board’s order 

in the unfair labor practice provides for make-whole relief for 
ogee Ser Tee Se Sey coe Sane Gat, wise Ge 


ferrals took place in order for the discriminatees to qualify for 


Bt nal eles ede 1977. os 
alt the backpay specification alleged no new violations 


and thus eligible for referrals---when they were “ over,” 


**® See Operating Fagineers Local 925 (Manta, Inc.), 168 NLRB 818 (1967). 
'** The Board distinguished NLRB +». Operating Engineers Local 925, 460 F.2d 589 (Sth Cir. 1972), 


in which the court approved the trial of additional unfair labor practices in comphance proceedings, in 
part because specific additional violations had been alleged in the backpay specification 
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she had not established those individuals’ eligibility for back- 
pay.'** The majority rejected the judge’s reasoning that, because 
; - het! 


requirement explicit in the underlying cases. He also found that 
the Board had, at least implicitly, rejected the majority's position 
in a recent case.'** Member Devaney further considered it to 
have been futile for the discriminatees to shape the union’s hiring 
hall on the days they were “passed over.” 


6. Restoration of Status Quo Ante 
In cases involving an employer's discriminatory relocation of 


question hus arisen in some cases tothe kind of roo that the 
has required of respondents. In some cases, for example, 
has required Prdensome":'** while i others thas 
ee ae ee 
required a demonstration that restoration would 

i 8" end in atl other chess, has 
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'** The majority relied on /ron Workers Local 433 (AGC of California), 228 NLRB 1420 (1977), 
enfd. 600 F.2d 770 (9th Cir. 1979), cert. denied 445 U.S. 915 (1979) 

'** Iron Workers Local 480 (Building Contractors), 286 NLRB 1328 (1987), enfd. mem. 862 F.2d 309 
(34 Cir). 

'** See, eg. Woodline Motor Freight, 278 NLRB 1141, 1142 (1986), enfd. im relevant part 84) F.2d 
285 (8th Cir. 1988), BAP Trucking, 779 NLRB 693, 703 fm. 3 (1986), Purolator Armored, 268 NLRB 


**” See, eg. Service Merchandise Co, 778 NLRB 185, 188 (1986), Hood Industries, 48 NLRB 597 
fn. 3 (1980), R4AH Masonry Supply, 238 NLRB 1044 fm. 3 (1978), enf. denied im relevant part 627 F 2d 
1013 (9th Cir. 1980) 

*** See, ¢g.. Hood Industries, 773 NLRB 1587, 1588 (1985), Rebel Coa! Co, 259 NLRB 258 fm. 2 
(1981). 

*#* 295 NLRB No. 83 (Chairman Stephens and Members Cracraft and Devaney) 
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Howe: sr, 5 months after the hearing, the employer moved to 
reopen the record so that it might introduce evi that it 
claimed would prove restoration to be improper. The Board, like 


ay 
dy 


"s meeting and imped 
the meeting; and by assaul‘ing an offi- 
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he other eaien. 
I, Equal Access to Justice Act 


The Equal Access to Justice Act (EAJA), 5 U.S.C. § 504, and 


the Board; Rules promulgated thereunder,'** permit eligible 
1° 29) NLRB No 65 (Chamrrman Stephens nnd Members Johansen and Cracraft) 


**" Meat Packer: (Hormel & Co), 287 NLRB 720 (1987) 
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In Meat Packers (Hormel & Co.),'*° a Board panel agreed with 
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lated Section 8(b)(1MA) by threatening, harassing, and intimidat 
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iolati could be established under Farmingdale. ma- 
jority also emphasized that the applicant’s refusal to make fringe 
benefit contributions, if found to be unlawful, would not have 
constituted a de minimis violation. 

Member Cracraft, dissenting, would have found that the Gen- 
eral Counsel was not substantially justified in issuing a complaint 
one ae Se om. She agreed with the judge that the Gen- 
eral was obligated to conduct a more detailed 10(b) in- 
vestigation than was demonstrated. 

In Van Der Vaart, Inc.,+** the Board denied the respondent's 


ed that an increase was warranted for 
Ne ne oe rae 6 eb geneans tee Ge 
cost of living since the effective date of A’s enactment in 
1981; and (2) because the General Counsel’s actions in pursuing 
the underlying unfair labor practice complaint and ooletin g to 


stipulate to certain facts regarding which the respondent's attor- 
witness forced the respondent to hire a 
rates. 

The Board found that neither reason was sufficient to justify 
an increase. Noting that Congress itself had not increased $75 
rate when it reenacted EAJA in 1985, the Board held that a 26.6- 

t rise in the cost of living was not alone sufficient to justi- 


an increase. As for the respondent’s allegation that it was 
forced to hire a second law firm at higher rates, the Board held 
that this did not, without more, constitute a “special factor” justi- 
fying an increase under EAJA because the respondent failed to 
specify what necessitated the payment of the higher rates to the 
second law firm. 

In Pacific Coast Metal Trades Council (Foss Shipyard),**®* the 
Board dismissed an application for fees under EAJA, finding that 
the aggregrated net worth of unions comprising the icant 
trades councils was such that the applicants exceeded the net 
worth standard for EAJA eligibility. ' 

In the underlying unfair labor practice case, the General Coun- 
sel had alleged that the applicants had violated Section 8(b)(3) of 
the Act by refusing to execute a previously agreed-on collective- 
bargaining agreement with the employer. The Board agreed with 
the administrative law judge’s dismissal of the complaint.'7° The 
trades councils then filed an application for fees under EAJA. 

The Board reversed the administrative law judge's finding that 
the trades councils were eligible for an award.'7' The Board 


*** 296 NLRB No. 99 (Chairman Stephens and Members Higgins and Devaney). 

*#* 295 NLRB No. 24 (Chairman Stephens and Members Johansen and Devaney). 
*#° 5 U.S.C. § 504 (1980), as amended Pub. L. 99-80, 99 Stat. 183 (Aug. 5, 1985). 

*7° 260 NLRB 1117 (1982). 

*7! 271 NLRB 1165 (1984). 
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first determined that the trades councils were creatures of their 
affiliated local unions and, secondly, that the trades councils 
were substantially, if not completely, dependent on their mem- 
bers for their financial support. Therefore, the Board remanded 
the following evidentiary issues to the judge for further findings: 
(1) whether the trades councils did in fact derive a majority of 
their financial support, either directly or indirectly, from their 
members; and (2) whether the Board’s principle of aggregation of 
constituent members’ net worth should apply in determining the 
trades councils’ eligibility for an award under EAJA. 

The Board we the judge’s second supplemental decision, 
in which he concluded, from previous record evidence, that the 
trades councils derived 100 percent of their revenue from their 
members by virtue of a per capita tax on their member locals and 
a flat monthly fee from their member trades councils. Because 
the trades councils failed to respond sufficiently to the judge’s 
evidentiary requests, the judge found that they had not estab- 
lished their eligibility for an EAJA award and dismissed the ap- 
plication. 

The Board agreed, holding, contrary to the trades councils’ 
contentions, that the initial burden of proving eligibility for an 
EAJA award is on the applicant because it alone possesses the 
financial and other necessary data needed by the judge to deter- 
mine if the application meets EAJA’s standards.'7* The Board 
noted that only when an applicant has proven its eligibility does 
the burden shift to the Government to prove that its action was 
“reasonable or substantially justified” or “that special circum- 
stances” make an award unjust. At that point the Government is 
the party in control of the evidence needed to prove the reason- 
ableness of its action.'** 

The Board stated that where trades councils, as creatures of 
their constituent locals and councils, derive substantially all of 
their financial support from those constituents and where trades 
councils, in turn, provide their member constituents with collec- 
tive-bargaining representation, their structure and function is 
analogous to that of a multiemployer association whose members’ 
assets and net worth are aggregated with the association’s for the 
purpose of determining the association’s eligibility for an EAJA 
award, especially where the association is controlled directly or 
indirectly by its members. 

The Board determined that the trades councils, as collective- 
bargaining representatives, could not exist alone without their 
member local unions and affiliated councils and that the nexus 
for finding the requisite control depended on the degree of finan- 


'T® See the Board's Rules and Regulations, Sec. 102.143 et seg. and Sec. 102.147(f). 

'T® See Equal Access to Justice: Hearings on §. 265 Before the House Subcommittee on Courts, 
Civil Liberties, and the Administration of Justice of the House Committee on the Judiciary, 96th 
Cong., 2d sess., Ser. No. 62-23-28 (1980) (testimony of Senator DeConcini). See also United Church 
Board for World Ministries v. SEC, 649 F Supp. 492, 496-497 (D.D.C. 1986). 
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cial support received from each member organization and the 
bargaining function performed by the trades councils on behalf 
of its members. 

The Board noted that even though the trades councils also be- 
longed to international unions, it was illogical to expect that an 
exception to Section 102.143(g) of the Board’s Rules and Regula- 
tions regarding aggregation of net worth of applicants and their 
member entities po exist for them. Therefore, the Board con- 
cluded that aggregation of the net worth of the trades councils’ 
member local unions and affiliated councils’ net worth was ap- 
propriate for determining the trades councils’ EAJA eligibility. 

In Dame & Sons Construction Co.,17* the Board held that an 
EAJA'*® applicant’s entry into a non-Board settlement | 
ment precluded its being a prevailing party in its dispute wi 
Board.'**® Therefore, the applicant was not entitled to +. 4 
ment of its legal costs incurred in defending the underlying 
unfair labor practice complaint. 

The complaint had alleged that the applicant had unlawfully 
interrogated an employee concerning his membership in Carpen- 
ters Local 978; promised an employee benefits, including perma- 
nent employment, if the employee refrained from engaging in ac- 
tivity in support of the union; threatened an employee with 
layoff or discharge if the employee continued activities in sup- 
port of the union; and laid off Mike Andrews because he had 
joined the union. 

After the complaint issued, on March 18, 1988, the parties en- 
tered into an agreement approved by the Acting Regional Direc- 
tor whereby the representation election was set aside in favor of 
a rerun election, and the remaining disputes were submitted to 
the parties’ grievance-arbitration procedure. Three days later, the 
Acting Regional Director issued an order withdrawing the com- 
plaint and notice of hearing on the grounds that the underlying 
dispute might be resolved through grievance-arbitration. The 
Acting Regional Director also notified the parties that the with- 
drawal of the complaint did not preclude its subsequent reis- 
suance should circumstances so warrant. 

The employer-applicant and the union subsequently entered 
into a non-Board settlement agreement. Pursuant to this agree- 
ment, the applicant paid Andre ws $800 and the union withdrew 
the representation petition and the unfair labor practice charges. 
The next day, May 25, 1988, the Regional Director notified the 
pe that the charges had been withdrawn with approval. On 

23, 1988, the applicant filed an EAJA application for an 


*7¢ 292 NLRB No. 118 (Chairman Stephens and Members Johansen and Cracraft). 

'75 Equal Access to Justice Act, Pub. L. 99-80, 99 Stat. 183 (1985). 

*7® See 5 U.S.C. § 504(aX(1) of the EAJA, which provides: 
An agency that conducts an adversary adjudication shall award, to a prevailing party other than 
the United States, fees and other expenses incurred by that party in connection with that proceed- 
ing, unless the adjudicative . . _ position of the agency as party to the proceeding was substantial- 
ly justified or that special circumstances make an award unjust. 
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award of fees. The General Counsel moved to dismiss the appli- 
cation on the grounds that it was untimely, the non-Board settle- 
ment agreement precluded the applicant’s being a prevailing 
party in the dispute. and the application failed to substantiate 
adequately the applicant’s eligibility for an award and its legal 
fees and expenses. 

Initially, the Board said it was unable to find that the settle- 
ment agreement was favorable to either of the parties. It noted 
that their intents, strengths and weaknesses, and willingness to 
yield during the negotiations were known only to themselves. 
What resulted from the negotiations was a compromise with 
“something for everyone,” it explained. Therefore, the withdraw- 
al of the charges was “an element of a compromise” rather than 
a “unilateral release of the Applicant from all obligations claimed 
in the complaint.” Indeed, pursuant to the agreement, the appli- 
cant incurred financial responsibilities that it would not have had 
if the complaint had been dismissed. Furthermore, the settlement 
precluded finding a winner or a loser. Consequentiy, the Board 
said, neither the Government nor the applicant prevailed. Rather, 
the negotiations that produced the settlement agreement indicat- 
ed that “a prime purpose of the Act, the promotion of collective 
bargaining, was well served.” Under these circumstances, the 
Board concluded that the applicant was not a prevailing pai .y 
within the meaning of the EAJA. 

The Board also found that the Regional Director’s withdrawal 
of the complaint pending the outcome of the parties’ grievance- 
arbitration procedure was not a final order terminating the pro- 
ceeding for the purposes of filing an EAJA application.'*’ This 
withdrawal and the related explication letter from the Acting 
Regional Director notified the parties that the charges were 
merely in abeyance pending the grievance-arbitration proceeding, 
that the matters in dispute were yet to be resolved, and that the 
complaint might subsequently reissue. Therefore, there was a 
continuing dispute that was resolved only when the Regional Di- 
rector notified the parties of the approved withdrawal of the 
charges because of their settlement agreement. This notification 
indicated the termination of the unfair labor practice proceeding 
for the purposes of filing the EAJA application. Thus, the Board 
explained, the application must be regarded as timely. 


*T? Sec. 102.148(a) of the Board's Rules and Regulations states: 


has 
portion of that proceeding, but in no case later than 30 days after the entry of the Board's final 
Pag 4 

Sec. 102.148(d) further specifies as follows: 
For purposes of this section the withdrawal of a complaint by a Regional Director. . . shall be 
treated as a final order... . 


VI 
Supreme Court Litigation 


During fiscal year 1989, the Board participated as amicus 
curiae in one case arising under the Railway r Act (RLA),? 
but implicating the law developed under the NLRA regarding 
the reinstatement rights of former strikers. 

In Trans World Airlines v. Independent Federation of Flight At- 
tendants (IFFA),? the Supreme % held that the RLA does 
not require an employer, at the end of an economic strike, to dis- 
place employees who worked during the strike in order to rein- 
state full-term strikers with greater seniority. The relevant facts 
are as follows: 

During a strike by its flight attendants after failed contract ne- 

TWA contin operations by —s flight attend- 

— — —_ > . or abandoned the strike before its 

crossovers), y hiring permanen lacements. When 

the strike ended, TWA filled existing vacancies with the most 

senior full-term strikers, who were reinstated with their prestrike 

seniority unimpaired. However, in accordance with its prean- 

nounced policy, TWA refused to displace either new hire re- 

placements or junior crossovers to make room for more senior 
unreinstated strikers.* 

In a suit brought by IFFA, the district court held that TWA 
was not required to displace junior crossovers or fully trained re- 

lacements.* The Eighth Circuit affirmed re By tr the newly 
fired employees but, based on its readin LRA precedents, 
held that full-term strikers were enti to displace crossovers 
with less seniority. The Supreme Court granted certiorari only 
on the crossover issue and reversed. 

The Court found it appropriate to turn to NLRA precedents 
for guidance regarding the reinstatement rights of RLA strikers. 
It observed that it had first held in Mackay Radio,® and repeated- 


1 45 U.S.C. § 151 et seq. 

* 109 S.Ct. 1225, revg. 819 F.2d 839 (8th Cir. 1987). 

* Justice O'Connor delivered the opinion of the Court. Separate dissenting opinions were filed by 
Justice Brennan, joined by Justice Marshall, and by Justice Blackmun, joined in part by Justice Bren- 
nan 

* TWA agreed to place the unreinstated strikers on a preferential hiring list and to reinstate them in 
seniority order, as vacancies arose. By May 1988, 2 years after the end of the strike, over 1000 of some 
$000 full-term strikers had been reinstated. 109 S.Ct. at 1229. 

* The district court found that newly hired employees who had not completed flight attendant train- 
ing when the strike ended were not permanent replacements. 

* NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938). 
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ly confirmed, that an employer may refuse to reinstate employees 
who have engaged in an economic strike “when the jobs claimed 
by the strikers are occupied by workers hired as permanent re- 
placements during the strike in order to continue operations.” 
109 S.Ct. at 1230.‘ And it concluded that the Mackay Radio rule, 
which concededly protected newly hired permanent replace- 
ments, also justified TWA's refusal to displace the junior cross- 
overs. 

The Court found no basis in its decision in NLRB v. Erie Re- 
sistor® for disti between replacements and crossovers. In 
that case, the Court noted, it had struck down an employer's 
awaid of 20 years’ superseniority to newly hired replacements 
and crossovers because “[s]Juper-seniority affects the tenure of all 
strikers [who] will at best return to their jobs with seniority infe- 
rior to that of the replacements and of those who left the strike,” 
and it “creates a cleavage in the plant continuing long after the 
strike is ended” between those employees “who stayed with the 
union and those who returned before the end of the strike and 
thereby gained extra seniority.” 109 S.Ct. at 1231.° By contrast, 
in this case, “the reinstated full-term strikers lost no seniority 
either in absolute or relative terms.” Ibid.'° 

The Court rejected IFFA’s contention that a continuing 
“cleavage” in the work force would result from the inability of 
full-term strikers to return to desirable domicile assignments that 
Se Se Cae & oe ee r crossovers. It noted 
that “[bjoth the RLA and the NL protect an employee's 
right to choose not to strike . . . and, thereby, protect employ- 

ees’ rights to ‘the benefit of their individual decisions not to 
strike. . . .”” 109 S.Ct. at 1232." To protect permanent replace- 
ments but require the displacement of junior crossovers, the 
Court said, “would have the effect of penalizing those who de- 
cided not to strike in order to benefit those who did.” The Court 
added: “Because permanent replacements need not be discharged 
at the conclusion of a strike in vvnich the union has been unsuc- 
cessful, a certain number of ~restrike employees will find them- 
selves without work. We see no reason why those employees 
who chose not to gambie on the success o the strike should 
— io, CCmnEEEEE when the gamble proves unsuccessful.” 

at | 

Finally, the Court declined to find in the RLA any limitations 
on an employer's right to self-help beyond those imposed by the 
NLRA. It observed that in contrast to the NLRA, which fimits 


* Quoting from NLRB +. Fleetwood Trailer Co., 389 U.S. 375, 379 (1967). 

* 373 U.S. 221 (1963). 

* Quoting from Erie Resistor, 373 U.S. at 230-231. 

‘© The Court explained that, unlike the situation in Erie Resistor, in any future reduction im force at 
TWA, reinstated full-term strikers could displace more junior crossovers as though there had been no 
strike and, in bidding for future vacancies or desirable flight schedules, would maintain their senionty- 
based bidding priority over new hires and crossovers. 109 $.Ct. st 123! 

** Quoting from the dissenting opinion of Justice Brennan, 109 $.Ct. at 1238 fn. 4 
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strike activity, the RLA is “wholly inexplicit as to the 
scope of allowable self-help,” and that it had previously “read 
the RLA to provide greater avenues of self-help to parties that 
have exhausted the statute’s ‘virtually endless’ . . . dispute reso- 
lution mechanisms than would be available under the NLRA.” 
109 S.Ct. at 1233, 1235.'* In light of the RLA’s silence, the 
Court “hesitate[d] to imply limitations on all but those forms of 
self-help that strike a fundamental blow to union or employer ac- 
tivity and the collective-bargaining process itself.” Id. at 1235. It 
concluded that TWA'’s policy of guaranteeing crossovers the 
same protections lawfully applied to new hires was not inconsist- 
ent with the collective-bargaining agreement, which did 
not provide for reinstating strikers according to seniority, and it 
was not inherently destructive of union activity. That the policy 
“had the effect of encouraging prestrike workers to remain on 
the job . . . or to abandon the strike . . . before all vacancies 
were filled was an effect of the exercise of TWA’s peaceful eco- 
nomic power. . . that [it] was. . . free to deploy” once the par- 
ties had exhausted the RLA's dispute resolution procedures. Ibid. 


98 ii uy a Reiiroad Trainmen +. Jacksonville Terminal Co, 994 U.S. 169, 991 (1969), and Bur- 
lington cx...» Railroad Co. +. Maintenance of Way Employees, 481 U.S. 429, 447-448 (1987) 
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Vil 
Enforcement Litigation 


A. Jurisdiction 
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* 879 F.2d 1442 (7th Cir) 


' 29 U.S.C. § 15202). 


* 280 NLRB 670 (1986). 
* 280 NLRB 678 (1986). 
* 240 NLRB 565 (1979). 
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In Staff Builders Services vy. NLRB,* the employer, a for-profit 
corporation, provided “homemaker” services to the elderly and 
disabled under contracts with several state agencies. While no 


state regulation specified the amount of wages and fringe benefits 


school exercised final authority over the hiring 
ing of employees, and that it could “discharge employees 
it found their performance inadequate and a threat to future 


Na 


contrast, the D.C. Circuit, in Hicks v. NLRB,* remanded to 
Board its determination to take jurisdiction over an employer 
provided research-related services for a Federal agency. In 
"s view, a Government regulation allowed the agency to 
to compensate the employer for wage increases given pur- 
to collective bargaining even if the extra money was de- 
from econoniies in the nonwage costs, so that there was no 
rae Se Gaeepers See Se oeeeeeatee = 
that in Res-Care a comparable regulation had 
Seand to Gediine buctaficdien on Ga ground Gas the 
yer was left with insufficient bargaining scope with respect 
to economic matters. The court rejected two Board counterargu- 
ments—first, that the Government's contracting officer would be 
likely to approve any reasonable wage increase and, second, that 
the employer could always finance increase out of its profits. 
The court noted that the same arguments had been made to, and 
were rejected by, the Board in Res-Care. The court therefore re- 
manded the case so that the Board could take action “consistent 
with its existing precedents.” 


343 
uae 


wi 


* 879 F.2d 1484 (7th Cir) 
* 883 F.2d 560 (7th Cir) 
* 880 F.2d 1396 
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B. Definition of Employee 
Section 2(3) of the Act (29 U.S.C. § 152(3)) provides that the 
“term * * shall include any and shall not be 
limited to the employees of a yer, unless the Act 
explicitly states otherwise... ." In. B Co. v. NLRB,* 
the Fourth Circuit rejected the Board's position 
that a union izer is a bona fide “ ” within the 
meaning of Section 2(3). Zachry also held, contrary to the Board, 
that proof of full-time paid union organizer status is, on its face, a 


“plainly does not contemplate someone for two differ- 
ent at the same time and for the same working hours 
(886 F.2d at 73) 


| 
: 
3 
: 
: 
; 
: 


process and interfere with employee free choice because a person 
in the pay of the union might cast the decisive vote in a Board 


In addition to finding that the paid union organizer was not a 
statutory employee, the court also found that Board had not 
established that he was discriminated against for union activity 
(as opposed to his having an ongoing employment relationship 
se Seraee Geena court reasor.ed that “[a] decision to 
hire only those applicants who will, without question, answer to 
only one employer is so peculiarly a matter of management pre- 


* 886 F.2d 70. 
*© 351 U.S. 105 (1956). 
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rogative, that it must be protected as an employer's right as long 
as it is rot in a manner which discriminates against union 
yees” (886 F.2d at 75). In the absence of proof that Zachry 
ever hired another perso~ simultaneously employed 
where, the court declined to find prohibited discrimination. 
In indicating the limits of its holding, the court stated that it 
ee es re eee. Sue we Sees © ie ees 
multaneously paid and supervised by another 


Ss 
interview. In the first of a series of subsequent cases, 


ts should be extended to nonunion 


was bald be extended to ‘nonunion employees 
ve no union representative. In Materials Research 


** 420 U.S. 251 (1975). 

** 262 NLRB 1010 (1982) 

** 262 NLRB 1028 (1982), affd. 724 1061 (3d Cir. 1983) 
** 774 NLRB 230 (1985) 

** 794 F.2d 120 (1986) 
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** id. at 1344-1345, quoting from the Sixth Circuit's decision in NL. ® + /ennco, 664 F.2d ot 343 


*° See, e.g. Penance, Inc, 250 NLRB 716 (1980), enfd. 664 F 2d 341' (6th Cir. 1982) cert. denied 459 
** 699 F.2d 362 


U.S. 994 (1982), National Car Rental System +. NLRB, 994 F.2d 1203 \ tth Cir. 1979) 


*' 289 NLRB No. 81 (une 30, 1988) 


** 876 F.2d 11 (1989). 


id at 13 
** 284 NLRB 1399 (1987) 
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2. Duty to Bargain About a Decision to Close or Relocate an Operation 
In Otis Elevator Co.,** the Board considered the extent of an 


é 
E 
Z 


** id at 467 See NLAB + Rendice-Bastere Ambulance Service, 984 F 2d 720 (Sth Cor 1978) 


** 269 NLAB 891 (1984) 
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ment relationship, usually the profitability of operations. The 
four participating Board members wrote three s<parate opinions, 
none of which commanded a majority. In a case decided by the 
District of Columbia Circuit during the past year,** the question 
arose again. The employer in that case had a contract with the 
union called for several wage increases during the contract 
term. After suffering multimillion dollar losses each year for sev- 
eral years and being informed by the banks that had financed its 
er ee ae ee oe Eee ee ee ee 
cree Seeepens Sas & Sees ease Se Sag Se ane out epee. 
ations, which were obsolete and were responsible for most o 
employer’s losses. However, the employer offered to continue 
these operations if the union agreed to a wage freeze for the re- 
mainder of the contract term. After the union refused, the em- 
ieaee. Seeeee <f eames, Me Sag SE one ous eqaeetamn, tens 
erred them to a more modern and efficient plant that it had pur- 
chased. In nny oe 2 about the possible transfer of 
other this plant, the employer failed to furnish cer- 
tain i a ton as alee tal sumed. The employer 
stated during these negotiations that the wage freeze it had previ- 
ously requested would have been insufficient to prevent decuns 
of the entire plant. The union ultimately agreed to a reduction in 
wages and benefits, but the plant was closed anyway a year later. 
The Board dismissed the complaint, finding that the employer 
had not violated Section 8(a)(5) because the decision to relocate 
the hog kill and cut operations turned on the infeasibility, due to 
lack of financing and the availability of a more modern and effi- 
cient plant, of continuing the work at the existing location, rather 
than on labor costs, and was therefore not a mandatory subject 
of bargaining under any of the varing standards set forth by the 
Board members in Ofis Elevator. In reviewing this holding, the 
court held that each of the separate approaches in Oris Elevator 
“gives at least a plausible reading” to the Supreme Court deci- 
sion in First National Maintenance Corp. v. NLRB.** However, 
the court concluded that the Board had not uately explained 
its application of Otis to the facts of this case. court viewed 
subsequent Board decisions as making the actual motivation for 
the relocation critical and noted that the Board had made no 
findings whether labor costs or other factors had in fact motivat- 
ed the decision to relocate in this case. The court also criticized 
the Board for failing to come to terms with the significant differ- 
ences between the various opinions in Ofis. It urged the Board to 
attempt to establish, by majority decision, a standard for deter- 
mining when a management decision is a mandatory subject of 
bargaining, and added that, in the absence of a majority standard, 
the Board must explain in each case why each of the Ofis ap- 


** Food & Commercial Workers Local 150-A v. NLRB, 880 F.24 1422 (D.C. Cir.), remanding sub 
nom. Dubuque Packing Co., 287 NLRB 499 (1987). 
#4 452 U.S. 666 (1981). 
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proaches would lead to the same result. Thus, one member in 
Otis would have required bargaining when the decision was 
“amenable to resolution through collective bargaining,”** while 
another member would have required bargaining if, in addition, 
benefit for the collective-bargaining process outweighed the 

a bargaining requirement would place on the con- 

business.** In the present case, according to the 

the Board had not explained why the decision to relocate 

not amenable to bargaining or why the burdens of bargain- 
decision outweighed any conceivable benefits. In 

Board had not explained the apparent inconsistency 

its decision here and other decisions issued subsequent 

the court remanded the case to the Board 


to address the question whether the em- 

ployer, hy t midterm concessions on mandatory sub- 

of bargaining, was obligated to bargain in good faith on 
those issues. 


E. Responsibilities of Successors 


The Sixth Circuit was presented with two cases this year that 
raised new questions concerning a successor’s liability for the 
unfair a ey of its predecessor. ln Golden State Bottling 
Co. v. N. ,°7 the Supreme Court approved the Board’s impo- 
sition of liability on an employer to remedy the unfair labor prac- 
tices committed by a predecessor employer where there is sub- 
stantial continuity of business operation between the predecessor 
and successor employers and where the successor knowl- 
edge of the unfair labor practices before acquiring the business. 
The first case before the Sixth Circuit addressed the issue of 
knowledge. In St. Marys Foundry Co.,** the court rejected the 

argument that a successor —v can be charged with knowl- 
edge of the predecessor’s unfair labor practices only if charges 
had been filed alleging such conduct to be unlawful before it ac- 
ay uired the predecessor’s business. The court instead agreed with 

Board that liability may appropriately be placed on a succes- 
sor employer that had notice of the conduct later alleged to vio- 
late the Act and an appreciation of the significance of that con- 
duct. Imposition of successor liability does not work an unfair 
hardship, the court concluded, where the successor had knowl- 
edge that the predecessor was engaging in conduct that could 
lead to a finding of an unfiir labor practice and could have cov- 
ered the risk in its bargaining for purchase of the business. 


®* Oris Elevator, 269 NLRB at 900 ( Aember Zimmerman concurring in part and dissenting in part). 
** Id. at 897 (Member Dennis conc rring). 

#7 414 U.S. 168 (1973). 

** 860 F.2d 679 (6th Cir.) 
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In a second case, Mine Workers Local 5741 v. NLRB,** the 
court enforced a Board order imposing remedial liability on a 
local union as the successor to another now-defunct local union. 
The court approved the Board’s application of the Golden State 
doctrine to unions as a reasonable exercise of its broad remedial 
discretion. In this case, the court found numerous indicia of con- 
tinuity between the two locals, including the transfer of employ- 
ees to the new local without interruption in their work, the con- 
tinuation without interruptior of the checkoff and transmission of 
dues, and the continued processing of grievances and administra- 
tion of the contract. In addition, the new local admittedly had 
knowledge of the unremedied unfair labor practices when it as- 
tation of the members. The court acknowledged 
that the union’s knowledge “may be” less significant than know!l- 
edge by a successor employer because the union—unlike an em- 
ployer—may not have voluntarily chosen to become a successor. 
However, it concluded that the Board reasonably struck the bal- 
ance to serve the public’s interest in seeing that the policies of 
the Act are carried out. District Judge Duggan, dissenting, con- 
cluded that a successor cannot equitably be held liable in the ab- 
sence of a knowing, voluntary assumption of a predecessor’s 
debt. Because the union here was under a legal obligation to 
accept the former members of the old local into its membership, 
one See Sane it “unjust” to burden the successor with the 


financial obligations of the predecessor. 
F. Work Jurisdictional Disputes 


Section 8(b)(4)(ii((D) of the Act prohibits a union from coerc- 
ing an employer “where . . . an object [of its conduct] is. . . 
forcing . . . any employer to assign particular work to employ- 
ees [the union represents] rather than to employees in another 
[union].” Whenever an apparently meritorious 8(b)(4)(D) charge 
is filed, Section 10(k) of the Act requires the Board to s 
proceedings on the charge, to “hear and determine” which of the 
competing unions is entitled to the disputed work, and to assign 
that work to one of the competing unions.*° Once the Board ob- 
tains jurisdiction over a work assignment dispute and decides the 
dispute, the Board’s decision is the final resolution of the matter, 
precluding any enforcement of a contrary arbitration decision, 
whether the remedy is an actual award of the disputed work or 
an award of damages for the loss of the disputed work.*' In 
Longshoremen ILWU Local 32 (Weyerhaeuser Co.),** the Board 


“a 


** 865 F.2d 733 (6th Cir.). 

*° NLRB ». Plasterers Local 79 (Texas State Tile), 404 U.S. 116, 123-124 (1971). 

** Carey v. Westinghouse, 375 U.S. 261, 272 (1964). 

** 271 NLRB 759 (1984), enfd. sub nom. Longshoremen Local 32 ». Pacific Maritime, 773 F.2d 1012 
(9th Cir. 1985), cert. denied 476 U.S. 1158 (1986). 


148 Fifty-Fourth Annual Report of the National Labor Relations Board 


held that a union violates Section 8(b)(4)(iiD) by pressing a 
contractual grievance to obtain time-in-lieu payments for disput- 
ed work that its members did not perform because the employer, 
consistent with the Board’s prior 10(k) award, assigned that work 
to another group of employees whom the union does not repre- 
sent. 

ILWU Local 32 challenged that holding again in a similar case 
before the District of Columbia Circuit.** The court rejected the 
union’s contention that the filing of a time-in-lieu grievance to 
challenge Sea-Land’s assignment of certain container-handling 
work outside the marine container yard to its Teamsters-repre- 
sented employees—consistent with the Board’s prior 10(k) 
award—was not coercion within the meaning of Section 
8(b)(4)(D).** The court viewed the union’s contention as “im- 
plictly re Se Sate o Stim ee of Se ee prece- 
dence: Board’s authority under [Section 10(k) or the 
ILWU’s ym. under its contract?” and held, in agreement with 
the Board, that “the [S]ection 10(k) award trumps the collective 
bargaining agreement.”*® After Sea-Land assigned the disputed 
work to the Teamsters pursuant to the Board’s 10(k) award, the 
ILWU obtained a favorable arbitration award against Sea-Land 
for wages its members lost when they did not perform that work. 
The Board concluded that the ILWU’s conduct was a collateral 
attack on its 10(k) award and, therefore, unlawful coercion. The 
court agreed that “the Board’s interpretation fof Section 
8(b)(4)(D)] is indeed reasonable; it may even be inevitable.”*® As 
the court explainea, if the ILWU “were entitled to assert con- 
tract claims against Sea-Land, in contravention of the Board’s 
[SJection 10(k) award, the very purpose of [S]ection 10(k)—to 
authorize the Board to resolve the jurisdictional dispute—would 
be totally frustrated. . . . [W]hatever the union’s motivation and 
no matter how persuasive its contractual case, a union cannot 
force an employer to choose between a Board [S]ection 10(k) 
award and a squarely contrary contract claim.”** 


** Longshoremen ILWU Local 32 v. NLRB, 884 F.2d 1407. 
** Id. at 1413-1414. 

** Id. at 1413. 

** id. at 1414. 

a7 Ibid. 


VIII 
Injunction Litigation 
A. Injunctive Litigation Under Section 10()) 


at tad ef ces OF Ok ce 10 were 
Sie & Gadit Gallen | ub @idioen tanek @n Coan cir- 
cumstances, and 15 remained pending further proceedings at the 
end of the fiscal year. 

Injunctions were granted against employers in 17 cases, and 
against labor organizations in 7 cases. The cases against employ- 
ers involved a variety of violations, including interference with 


threat of mass picketing directed against a health care institution, 
and unlawful internal union discip pline. 


In Hirsch y. Electroloy Co.,* the district court granted 10(j) 
relief and enjoined a manufacturing employer from interfering 


with a union’s organizational handbilling both on public property 
and on the private property driveway entrance to the employer's 
facility. Based on evidence that the union’s handbilling on public 
property was causing traffic hazards, and consistent with the test 
used by the Board to balance private property rights and Section 


* Civil No. 89-2164 (B.D. Pa), appeal pending No. 89-1537 (3d Cir). 
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7 rights,* the district court essentially granted the union limited 
access to the employer’s private property driveway entrance for 

the purpose of engaging in protected activities.* 
Several cases decided in the report period involved serious em- 
to destroy a union's orga- 


en At tes Scie cae ame tae Gina! tena 
ing orders, as well as affirmative orders reinstating alleged discri- 
minatees.® 
One case decided during the year involved serious 
an incumbent union. In NLRB »v. 


Another case in which 10(j) injunctive relief was sought 
with several employers’ alleged refusal to 
which had caused an ongoing unfair 
verman v. Reinauer Transportation,*® 


* Jean Country, 291 NLRB No. 4 (Sept. 27, 1988) 

* See generally Eisenberg ». Holland Rantos Co, $8} F 2d 100 (3d Cir. 1978) (affirming 10(j) injunc- 
tion granting economic strikers mght to picket thew employer on private property im an industrial 
park), discussed in 4) NLRB Ann. Rep. 201-202 (1978). 

* NLRB «+. Gissel Packing Co., 995 U.S. 575 (1969). 

* See, e.g. Seeler ». Trading Port, Inc., 517 F.2d 33 (2d Cir. 1975), Levine « C & W Mining Co., 610 
F.2d 432 (6th Cir. 1979), Asseo ». Pan American Grain Co., 805 F.2d 23 (ist Cir. 1986). See generally 52 
NLRB Ann. Rep. 149-150 (1987) and $1 NLRB Ann. Rep. 172 fn. 14 (1986) 

* 129 LRRM 2836 (WD. Mich). 
" 719 F.Supp. 403 (D.Md_), appeal pending No. 89-2427 (4th Cir) 
* In D'Amico «. Cox Creek 


No 89-C-0536-S (N_D Ala) 
130 LRRM 2505 (S._D.N_Y.), affd. mem. 880 F.2d 1319 (2d Cir) 


cause of their union or because of its desire to avoid 
sesgeias 0 Sagar CSGnES Wie 6 ititery i to rec- 
s union. The court further con- 


alate Gat at toe Gee culioner’s Gandenlanters iri eolicy. 


terim reli ao ‘The 
cessor’s working conditions pending the bargaining between the 


Several cases decided during the fiscal yeez dealt with union 

picket line misconduct. One of these cases, Clark v. Mine Work- 
ers,'* involved a situation where the affected employer had ob- 
tained state court injunctive relief against the union’s alleged mis- 
conduct, including subsequent state court contempt adjudica- 
tions. Based on its conclusion that the union's picket line miscon- 
phe tee pe my AY Att i 


| 
: 
: 


'! The district court relied on cases such as Dowds ». Longshoremen ILA (New York Shipping), 241 
F.2d 278 (2d Cir. 1957), and Newspaper Printing Corp. + NLRB, 625 F.2d 956, 964 (10th Cir. 1980), 
cert. denied 450 U.S. 911 (1981). 

** 706 F Supp. 116 (D.P.R.). 

** NLRB +. Burns Security Services, 406 US. 272 (1972). 

** 640 F.2d 1094 (9th Cir. 1981). 

** The court also rejected « “hiatus of operations” defense raised by the employer, 706 F Supp. at 
127-128 

** See Lowe's Barbeque Restaurant + NLRB, supra at 1102-1103, Shortway Suburban Lines, 286 
NLRB 323, 327 (1987), enfd. mem. 862 F.2d 309 (34 Cir). 

** 714 F.Supp. 791 (W.D Va) 

** id. at 793. 
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against a member because of his resort to the processes of the 
Board. In Pascarell v. Sheet Metal Workers Local 22,'* the district 
court found reasonable cause to believe that the union had 
brought internal union charges against a member, and had fined 
him, because the member had testified in a Board representation 
proceeding adversely to the union’s interests. The court enjoined 
the internal union discipline pending Board decision in the case 
based on its conclusion that there was evidence that other union 
members had been inhibited from participating in the Board's 

i because of the union’s disciplinary actions at issue, 
and that union had intended to “send a message” to its mem- 
bers through its internal union charges. 

Finally, several cases were decided during the fiscal year in- 
ee ae the sequestration of assets where the t’s cessa- 

threatened to frustrate the ’s ultimate 

sy Bm any ey - Jr. v. Brewery Prod- 
the court found reasonable cause to believe that the em- 
ployer hed commited violations giving rise to a Board backpay 
and that the employer’s cessation of operations and 

apparent sale of all its assets threatened to frustrate the Board’s 
backpay order. In order to preserve the status quo and prevent a 
ee tees kn a ie emer’ teats aol ace 
about $83,000 of the employer’s assets com- 

of Board’s administrative employer 
‘argued thatthe amount of money that the egional Director 

t to sequester was excessive. However, in the absence of 

i y limiting the employer’s backpay liability, 
the court found the amount sought by the Board to be a “satis- 
factorily close approximation of respondent's potential liability.” 

Some of the circuit court litigation during the past year fo- 
cused on the “just and proper” prong of a 10(j) analysis. 

In Scott v. Bi-Fair Market,** the Ninth Circuit reversed a dis- 
trict court’s refusal to grant affirmative relief in a case involving 
a successor’s failure to hire the predecessor’s employees. El 
Farra was the purchaser of a grocery store that, under previous 
ownership, had a longstanding collective-bargaining relationship 
with the union. It took over the store with no hiatus in oper- 
ations but hired none of the predecessor’s employees. Instead it 
ran blind ads for applicants and conducted the interviews from 
which it selected its employees. It did not notify the predeces- 
sor’s employees of this opportunity to apply. The Regional Di- 
rector’s petition alleged that this and other conduct demonstrated 
reasonable cause to believe that El Farra had discriminatorily re- 
fused to hire the predecessor’s employees; that, absent such dis- 

'* Civil Action No. /9-104 (D.N_J_). 

4" See generally Kobell ». Menard Fiberglass Products, 678 F Supp. 1155, 1166-1167 (W.D.Pa. 1988), 
disc, sed in $3 NLRB Ann. Rep. 151 (1988). 


*! 715 F.Supp. 829 (E.D.Mich.). 
** 863 F.2d 670. 


sistent with the statutory purpose and should be modeled on the 
relief already approved by the circuit in Love's Barbeque Restau- 
rant. Accordingly, it reversed and remanded with instructions to 
grant the relief the Board had sought. 


: 


ther consideration under the iate standard. In that case, 
in the first bargaining i the union was certified as the 
pany took the position that a group of employees, in existence at 


** See, eg, Lowe's Barbeque Restaurant + NLRB, 640 F.2d 1094 (9h Cir. 1981). 
** 859 F.2d 26. 
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In Szabo v. P*I*E Nationwide,** the company sppealed from 
an injunction directing it to offer interim reinstatement to an em- 


in cases involving discharges in retaliation for filing charges with 
the Board, but held that an injunction was not warranted in the 
circumstances of this case. It concluded that absent allegations 
that the company “regularly terminated employees who filed 
grievances with NLRB or intended to embark upon this kind 
of behavior in the future, . . . the NLRB’s fear [that employees 
will be chilled] is mere speculation at best.” It discounted the 
Board's reliance on other employees’ knowledge of the situation 


In Kinney v. Pioneer Press,** a decision issued 6 weeks after 
P*I*E, the Seventh Circuit abandoned the traditional two- 
pronged “reasonable cause” and “just and proper” analysis for 
104) cases. This case reached the court on the Board's appeal, 


** 678 F.2d 207 (7th Cir) 
** 881 F.2d 485 
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and not frivolous.” 876 F.2d at 1248 (citations omitted). Thus, 
the court concluded, “Unless the theory of liability is frivolous, 
the court’s power to grant interim relief is undeniable.” (Ibid.) 
The court found no grounds for concluding that the Board’s 
theory was frivolous. in its view, the Board did not decide in 
Deklewa or in Yellowstone Plumbing** whether Deklewa author- 
izes a party to an 8(f) relationship to “repudiate the bargaining 
relationship where the object of the repudiation is one forbidden 
by the National Labor Relations Act itself].]” 876 F.2d at 1249. 
Because of the posture of the case on appeal, the court assumed 
that the object of the Union’s termination of its bargaining rela- 
tionship with Limbach was to coerce the Florida company to 
recognize the Union. If such was the Union’s object, the court 
noted, “we find it hard to see why the regional director is not 
correct in suggesting that the unions were violating the second- 
ary boycott provisions of the National Labor Relations Act.” Id. 
at 1250. Finally, the court noted that even if the Board should 
ultimately determine that the union had not violated the Act by 
its conduct, “that would not in itself suggest that the district 
court never possessed authority to issue a preliminary injunc- 
tion.” (Ibid.) Concluding that the Regional Director’s theory of 
the case was sufficiently substantial to give the district court ju- 
risdiction to consider the petition for interim relief, the circuit 
court reversed and remanded the case. 


#7 286 NLRB 995 (1987). 
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IX 
Contempt Litigation 


One recurrent problem in contempt cases involving unlawful 
reserve gate picketing is that evidence of “gate contamination” 
begins to oudkee for the first time during discovery proceedings. 
Much of this evidence is produced seemingly as an afterthought 
by the respondent union and, though it can sometimes be ex- 
cluded at trial on hearsay or other grounds, it often proves trou- 
blesome to the Board, resulting occasionally in our having to 
withdraw contempt allegations concerning one or more jobsites. 
A novel solution to this problem was incorporated into a con- 
tempt settlement in a recent hotly contested contempt proceed- 
ing brought by the Board against the Philadelphia Building and 
Construction Trades Council (3d Cir. No. 88-3495). The settle- 
ment contained some conventional remedies imposed on recidi- 
vist violators—a substantial fine was assessed against the BCTC 
and prospective fines against BCTC were increased to $100,000 
per violation and $10, per day—but the settlement also pro- 
vided some novel remedies that are intended to curb future im- 
awd reserve gate picketing. According to the settlement 

C must: 

¢ Instruct all business representatives and pickets that in the 
event contamination of the neutral gate is observed, documenta- 
tion of such contamination must be secured and communicated, 
in writing, to the primary employer. The primary employer shall 
thereafter be given 36 hours to remedy the contamination and re- 
establish the gates, during which time no neutral gate picketing 
may occur. 

* Take steps to assure that no neutral gate picketing shall 
commence unless and until the chief officer of BCTC (business 
manager) visits the affected jobsite and approves neutral gate 
picketing in writing. 

* Take s to assure that no picketing at all shall occur 
unless a C business representative is present on the picket 
line. If the BCTC business representative is required to leave the 
site, the picket line must be pulled. 

Two cases involving alter ego and successor issues processed 
during the fiscal year are also of some interest. In NLRB vy. Peng 
Teng, No. 86-4044 (2d Cir.), the Board alleged that a restaurant 
formed at a different location (J. Sung Dynasty) was the alter 
ego of the respondent named in the underlying case (Peng Teng) 
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and thereby liable to pay backpay owed by Peng Teng resulting 
from Peng Teng’s prior unfair labor practices. The Board also 
named individual officers of both corporations as contemnors. 
Although backpay had not yet been liquidated, the Board argued 
that a supplemental backpay judgment was not required because 
the parties had agreed on the amounts owed. See NLRB ¥y. 
Gentzler Tool & Die, 126 LRRM 3318, 3326-3327 (S.M. Rept.), 
affd. 126 LRRM 3360 (6th Cir. 1987); Fleming v. Warshawsky, 
123 F.2d 622, 625 (7th Cir. 1941). After extensive discovery and 
pretrial proceedings, the parties entered into a settlement agree- 
ment, calling for backpay payments in installments over a 5- 
month period and totaling $760,000. Personal guarantees for the 
backpay were given by the named individual officer-respondents. 
Payments were made in full and on a timely basis. 

In NLRB vy. Laborers, 882 F.2d 949 (Sth Cir.), the court, re- 
versing the Special Master, found that Local 350 was the succes- 
sor to Local 38 and therefore liable to pay a liquidated backpay 
judgment owed by Local 38, and that the Laborers and a named 
vice president of the International were also in civil contempt for 
having aided and abetted Local 38’s avoidance of the judgment. 
Specifically, the court found that Local 38 filed for Chapter 7 
bankruptcy because of the court’s December 17, 1984 backpay 
judgment and that simultaneously therewith, and in response to 
the pending bankruptcy, the International created a new local 
(Local 350) and transferred to it the membership of Local 38 as 
well as the right to administer contracts previously administered 
by Local 38; that there was a substantial overlap of officers, 
agents, and employees between the two locals; and that the two 
locals had the same work jurisdiction and were governed by the 
same local constitution. 

In finding Local 350 to be the successor of Local 38, the court 
distinguished prior cases,’ which held that successorship determi- 
nations must be made by the Board in the first instance, not in 
contempt proceedings, stating that this case fell within the “clear 
case” exception to that doctrine (882 F.2d at 953). In concluding 
that the International and its vice president were aiders and abet- 
ters to the contumacy, the court noted that although the ultimate 
decision to file for bankruptcy was made by Local 38, the Inter- 
national was aware of and could have overruled this decision 
under powers invested to it by the International constitution. It 
further rejected Respondents’ contention that unlawful acts had 
to have been committed in order to establish a conspiracy, ruling 
that even in the absence of such unlawful acts, “it is contempt to 
act solely for the purpose of evading a judgment” (882 F.2d at 
954). Finally, it rejected the contention that the Board was es- 


* NLRB +. Gamco Industries, 820 F.2d 289 (9h Cir. 1987); Great Lakes Chemical Corp. v. NLRB, 
7¢% F.2d 334 (6th Cir. 1984). 
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topped from attacking the Local 38 bankruptcy because it had 
not raised this issue before the bankruptcy court. 

The court held that by aiding and abetting Local 38’s avoid- 
ance of the judgment, the International and its vice president 
became jointly and severally liable for the amount of damages re- 


the issue was not resolved voluntarily. 
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Special and Miscellaneous Litigation 
A. Litigation Involving the Board’s Jurisdiction 


In Conger v. Electrical Workers IBEW Local 199,' the District 
Court for the Middle District of Florida dismissed a request for 
declaratory relief, ruling that it lacked subject matter jurisdiction 
to review a Board representation determination. The Board had 
found that a newly hired group of business technicians and ware- 
housemen were accreted, or absorbed, into an existing bargaining 
unit at United Telephone Company of Florida subsequent to the 
disbanding of the emplo subsidiary. An hy wry group filed 
suit seeking a declaration qeey yh Board had violated 
their constitutional fifth amendment due-process right by con- 
ducting the representation vag: without granting them 
ate © ae ity to be heard. The employees also 
averred that the decision accreting these employees into 
an existing bargaining unit violated their rights under Section 7 
of the Act to refrain from com ry unionization, as well as 
their first amendment rights of free association. In granting the 
Board's motion to dismiss, the court observed that Board discre- 
tion in an appropriate bargaining unit is normally 
not reviewable unless it is related to a final order in an unfair 
labor practice action. The court pointed out that Section 7 rights 
are limited by the principle of exclusive representation as set 
forth at Section 9(a) of the Act. R ing first amendment 

t, the court noted that the ’s decision does not re- 
quire the employees to become members of the union. It then 
concluded that on the basis of the principle of majority rule, 
combined with the union’s corresponding duty of fair representa- 
tion, the first amendment claim fails. As a final matter, the court 
rejected the fifth amendment allegation finding no invasion of a 
property or liberty interest protected by a guarantee of due proc- 
ess. 

Teamsters Local 776 v. Rite Aid Corp.* presented conflicting 
Board and arbitral decisions in a representation dispute. The em- 
mod Rite Aid had consolidated at a new location certain job 
unctions previously done at regional facilities. Employees repre- 


* Case No. 88-143 Civ-FTM-10(c). 
* Civil No. 89-0015 (M.D.Pa). 
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sented by Teamsters Local 776 (who had previously performed 
the work) were transferred to other jobs within the Teamsters 
unit at the regional facility, and the work at the new centralized 
facility was performed by newly hired unrepresented employees. 
The arbitrator upheld the resulting grievances, finding that Rite 
Aid had violated the union’s collective-bargaining agreement by 
failing to apply it to the new employees. Rite Aid thereupon 
filed a unit clarification petition with the Board, which subse- 
quently ruled that the newly hired employees were not part of 
the Teamsters bargaining unit. Prior to the issuance of the Board 
decision, the union sought judicial enforcement of the arbitration 
award. Relying on Carey v. Westinghouse Electric Corp.,* the 
court held that the superior authority of the Board takes prece- 
dence over an arbitration award. The court also noted with ap- 
proval the Board’s longstanding refusal to defer to arbitration 
proceedings on issues of representation, including issues of accre- 
tion and appropriate bargaining units. The court rejected the 
union’s attempt to distinguish Carey by asserting that the under- 
lying dispute was decided on contractual grounds and hence did 
not involve a representation issue. The court found the dispute 
raised representational issues; it refused to enforce the conflicting 
arbitration award, and dismissed the union’s complaint. 

In Goethe House New York v. NLRB,* the Second Circuit re- 
versed a district court order enjoining a Board representation 
election. The employer was under contract with the foreign 
office of the Federal Republic of Germany “to promote German 
culture around the world.” All funding came directly from the 
West German government. The foreign office regulated the 
number, wages, and duties of the employees. District 65, UAW 
filed a petition with the Board seeking to represent a unit encom- 
passing non-German national employees,° specifically a proposed 
unit comprised of a bookkeeper, assistant librarian, administrative 
assistant, secretary, messenger, custodian, and a maintenance 
worker. The Board rejected Goethe House’s assertion that the 
Board was without jurisdiction under the Foreign Sovereign Im- 
munities Act (FSIA) of 1976 and ordered a representation elec- 
tion be conducted. The Board decided that the employer’s total 
budget of $1 million in the United States and the nature of its 
operations (which were similar to a library, foundation, or educa- 
tional institution) demonstrated a “substantial” effect on com- 
merce and established jurisdiction under Section 2(6) and (7) of 
the Act. The Board also rejected Goethe House’s claim that its 
status as a foreign instrumentality excluded it from coverage 
under the Act, ruling that the employer did not come within any 
express statutory exclusion within Section 2(2) of the Act. The 


* 375 U.S. 261 (1964). 
* 869 F.2d 75. 
* German citizens were represented by a German union under German law. 
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Board found controlling its decisics in State Bank of India I,* in 
which the Board considered both the policy of the Act and 
public policy with respect to foreign sovereign immunity and 
found no justification to decline jurisdiction over an employer 
that is an ““instrumentality’ of a foreign state . . . in cases affect- 
ing employees in our own country whose employer engages in 
commercial activity which meets the Board's jurisdictional stand 
ards for such enterprises.” 
pela ee Eee rs 2 eee cont cet Oo 
Board, claiming that the Board had exceeded its statutory au- 
thority by exercising jurisdiction over Goethe House, and that 
the Board’s action was contrary to the FSIA. A preliminary in- 
junction was granted by the district court enjoining the Board 
from conducting an election. The court based its jurisdiction on 
McCulloch v. Sociedad Nacional de Marineros' finding a conflict 
between the Board’s acts and the “German government's em- 
ployment objectives in implementing cultural foreign policy.” 
The Second Circuit reversed, finding that the district court 
lacked jurisdiction to enjoin the Board proceeding. The court of 


appeals quickly of Goethe House’s reliance on Leedom 
v. Kyne,® finding the Kyne exception to the rule of nonre- 
view only when the Board violates a specific provision of 


the NL and that no such showing was made here. The court 
observed that in McCulloch, district court jurisdiction was found 
when the Board ordered an election where an American union 
sought certification as the representative of almost exclusively 
Honduran crewmembers represented by a Honduran union on 
ships owned by a Honduran corporation. The Second Circuit 
ruled that because the union in this case was not attempting to 
organize German employees, and that a union certification would 
not encroach on the membership of the German union, nor vio- 
late German law, McCulloch was inapplicable. The Second Cir- 
cuit further commented that it failed to see how certification of 
the UAW would im Goethe House’s “implementation of 
West German cult policy.” The final feature of this case that 
the court found distinguishes it from Kyne and McCulloch is that 
in those decisions the lawsuit was union initiated, while here the 
action was filed by Goethe House. The Second Circuit noted 
that Goethe House can always obtain indirect review of the rep- 
resentation decision by refusing to bargain with the union if it is 
certified and then seeking review in a court of appeals under 
Section 10(f) of the Act. Thus, because the employer can ulti- 
mately seek indirect review, there was no “warrant” for the dis- 
trict court to e in such an extraordinary assertion of its au- 
thority over the 


* 229 NLRB 838, 842 (1977) 
* 372 U.S. 10 (1963). 
* 358 U.S. 184 (1958). 
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decide the appropriate unit “in each case,” the court found that 
expression not clearly defined in the Act, and held that “case” 
can be an industry or, as here, a subset or submarket of an indus- 


withheld is sufficiently ific to overcome the Board’s burden 
of demonstrating the icabili:y of the claimed exemptions. On 
the merits, the court that | — materials, including 
the underlying legal resear.h memoranda concerning 
changes made in the draft of .he Board’s amicus brief, the inter- 
ey SS aes Saeeae, ooo Se ote & Same 
are al and deliberative and accordingly are exempt 
from disclosure under the FOIA. In so deciding, the court found 


‘* 710 F.Supp 9 (D.D.C_), aff. #99 F.2d 1268 (D.C. Cir. 1990) 
"*SUSC § 552 
** 108 S.Ct. 2641 (1989) 
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between the OSH Commission and the Secretary of Labor. Fi- 
nally, the court noted that the Board's ruling was consistent with 
the congressional policy underlying the Act favoring the 
prosecutorial independence of the Board's Genera and 
disfavoring use of the NLRB as a forum for private two-party 


** No. 87.7494 (9th Cir ) 
** 681 F.2d 998 (9th Cir 1982), cert. denied 459 US 1201 (1983) 
*° 474 US. 3 (1985) 
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litigation. Accordingly, for all these reasons, the court dismissed 
the union’s petition to review. 

In another case*! the Iowa Child Support Recovery Unit 
(CSRU) served the Board with a notice of garnishment in order 
to obtain backpay for a discriminatee’s asserted delinquent child 
support payments. After removing the dispute to Federal district 
court, the Board moved to dismiss the state law garnishment, as- 
ms oe the award of backpay was not a private judgment, 

Board had not consented to garnishment. The district 
court recognized that there existed a significant interest in ensur- 
ing satisfaction of child support obligations. Nevertheless, the 
court found that the Federal interest in the efficacy of the 
Board’s compliance procedures prevails cspecially where, as 
here, the CSRU will be free to ish the award after it has 
been paid over to the recipient. court also noted settled law 
that Board backpay awards do not become the property of the 
discriminatee until he or she actually receives it, and that NLRB 
awards are meant to effectuate a public, not a private, interest. 
The court thus dismissed the garnishment, being persuaded that 
the Board had not waived its sovereign immunity to allow gar- 
nishment actions against its awards, and in view of the unique 
function such remedies serve in furthering the public interest. 


E. Bankruptcy Litigation 


In In re Brinke Srupeariiaee, ie tonne ip 0 Snape | Be - 
uidation objected to — claim of the Board for backpay 
owed by the debtor. trustee sought to have the Board's 
claim expunged as overlapping claims of other creditors, or at 
least denied priority status for distribution. The bankruptcy court 
agreed with the Board that a substantial part of its claim was en- 
titled to administrative priority pursuant to Section 503(b)(1)(A) 
of the Bankruptcy Code because that backpay for the debtor’s 
unfair labor practice conduct fell within the “actual, necessary 
— of preserving the estate.” The court initially 

costs must generally be incurred by the debtor 

postpetition in order for them to constitute administrative priori- 

ty c Although the actual unfair labor practice conduct in 
this case commenced p ition, the court held that “the consid- 
eration for backpay liability is tendered on a daily basis, so that 
the courts apportion administrative priority to all backpay liabil- 
ity incurred after the petition is filed.” The court also granted 
the Board’s request for priority for part of its backpay remedy 
pursuant to Sections 507(a)(3) and 507(a)(4) of the Code relating 
to lost wages of those employees who worked for the debtor 
shortly before the — was filed and for contributions to the 
employee benefit plan arising from services rendered within 180 


®) Lenz v. Lenz, No. C-89-4010 (N._D.1a.) 
®® Case No. 87-03785 (Bankr.D.N.J_). 
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days of the petiticn in bankruptcy. The court ordered that the 
claims of the Board be liquidated by the Board with final pay- 
ment to be made under the court’s supervision and that, to the 
extent thai ciaims of other creditors were duplicative of Board 
claims, the other parties’ claims were stricken leaving only the 
Board claims on behalf of the employees. On appeal, in an un- 
published opinion, the U.S. District Court for the District of 
New Jersey affirmed the decision of the bankruptcy court.?* 

In In re Goodman,** the General Counsel issued unfair labor 
practice complaints against James Goodman and Goodman 
Automatic Sprinkler Corp. alleging them as alter egos and suc- 
cessors of two defunct companies that violated the NLRA. 
Goodman obtained an order from the Bankruptcy Court for the 
Wes:crn District of New York prohibiting the Board from pro- 

ing on the ground that Goodman had been discharged under 
7 of the Bankruptcy Code under the “fresh start” policy 
of 11 U.S.C. § 727. On appeal, the district court ruled that Good- 
man would not be shielded from liability under the NLRA if he 
was an alter ego and, further, that the case should be remanded 
to the bankruptcy court on the issue of whether Goodman and 
Goodman Sprinkler were, in fact, alter egos to the defunct com- 
panies that committed the unfair labor practices. The Board ap- 
pealed contending that it has primary jurisdiction over the 
successorship issue. The Second Circuit considered the issue of 
aiaiiae ta Wien oy tie tadbeuaten cetes Ganll Quaite Chand 
man’s alter ego status under the NLRA. The court first held that 
Goodman’s Chapter 7 discharge does not protect him from 
NLRA liability if he and Goodman Sprinkler are found to be 
successors or alter egos of the defunct companies. It was noted 
that Goodman Sprinkler did not independently obtain a dis- 
charge in bankruptcy, and that the Board was pursuing Good- 
man only for conduct engaged in after his discharge. Moreover, 
the court of appeals found that the Board has primary jurisdic- 
tion over the successorship issue and, accordingly, the bankrupt- 
cy court lacked jurisdiction to decide the issue. The court found 
that the case did not fall within the “collateral issue” exception 
to the Board’s primary jurisdiction because no independent Fed- 
eral remedy existed in bankruptcy to which the successorship 
issue was collateral. Because the scope of Goodman's discharge 
was already decided, no bankruptcy issue depended on resolution 
of the successorship status. Accordingly, the court of appeals or- 
dered that the Board proceeding be allowed to go forward. 

In Jn re Shortway Northstar,?* the debtor objected to the claim 
of the Board and moved that it be expunged. The debtor also 
contended that liquidation by the Board of the claim would 
unduly delay confirmation of the plan and, accordingly, *hat it 


** No. 89-1778 (D.NJ.). 
** 873 F.2d 598 (2d Cir.). 
** 99 B.R. 555 (Bankr. S.D.N.Y.). 
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would be less expensive and time consuming for the bankruptcy 
court to liquidate the Board’s claim. The debtor asserted that 
unless the bankruptcy court liquidated the Board’s claim the 
debtor’s reorganization would fail. The bankruptcy court held, 
pursuant to the doctrine of primary jurisdiction, that the Board is 
the entity empowered by Congress to determine the appropriate 
remedy to cure violations of the National Labor Relations Act. 
In so holding, the court followed the Supreme Court’s decision 
in Nathanson v. NLRB,*?* that the Board is the exclusive forum 
for liquidating claims for backpay under the Labor Act and that 
the Board should have a “reasonable time” to effect such liquida- 
tion.27 The bankruptcy court further held that the reasonable 
time would not be shortened to accommodate the timetable of 
the debtor’s plan stating “[t]he Board’s functions are not to be 
taken so lightly. A debtor should not be able to structure its plan 
negotiations so that the Congressional mandate is incapable of 
being performed.”** The court also noted that it would be an 
abuse of discretion for it to attempt to resolve issues before the 
Board because of the danger that bankruptcy court estimation of 
the Board’s claim could lead to a result inconsistent with the 
Board’s resolution of the same issues. Accordingly, the court 
stayed the debtor’s objection to the Board’s proof of claim and 
ordered that the Board be given a reasonable time to liquidate 
the disputed claim. 


** 344 U.S. 25, 30 (1952). 
*7 Id. at 30. 
** 99 BR. at 561. 
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APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 


The definitions of terms contained in this glossary are not intended for general 


but are specifically diected toward increasing comprehension of the statistical 
tables that follow. Thus the definitions are keyed directly to the terms used in such tables. 


Adjusted Cases 
Cases are closed as “adjusted” when an informal settlement agreement is executed and 
compliance with its terms is secured. (See “Informal Agreement,” this glossary.) In 
some instances, a written agreement is not secured but appropriate remedial action is 
taken so as to render further proceeding unnecessary. A central element in an “adjust- 
ed” case is the agreement of the parties to settle differences without recourse to 
litieati 


Advisory Opinion Cases 


See “Other Cases—AO” under “Types of Cases.” 


Agreement of Parties 


See “Informal Agreement” and “Formal Agreement,” this glossary. The term “agree- 
ment” includes both types. 


Amendment of Certification Cases 
See “Other Cases—AC” under “Types of Cases.” 


Backpay 


Amounts of money paid or to be paid employees as reimbursement for wages lost 
because they were discriminatorily discharged or unlawfully denied employment, plus 
interest on such money. Also included is payment for bonuses, vacations, other fringe 
benefits, etc., lost because of the discriminatory acts, as well as interest thereon. All 
moneys noted in table 4 have been reported as paid or owing in cases closed during the 
fiscal year. (Installment payments may protract some payments beyond this year and 
some payments may have actually been made at times considerably in advance of the 
date a case was closed; i.c., in a prior fiscal year.) 


Backpay Hearing 
A supplementary hearing to receive cvidence and testimony as to the amount of 
backpay due discriminatees under a prior Board or court decree. 


Backpay Specification 


The formal document, a “pleading,” which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay due 
discriminatees pursuant to a Board order or court decree requiring payment of such 
backpay. It sets forth in detail the amount held by the Regional Director to be owing 
each discriminatee and the method of computation employed. The specifi. ation is 


accompanied by a notice of hearing setting a date for a backpay hearing. 
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Case 
A “case” is the general term used im referring to a charge or petition filed with the 
Board. Each case is numbered and carries a letter designation indicating the type of 
case. See “Types of Cases.” 


Certification 


A certification of the results of an election is issued by the Regional Director or the 
Board. If a union has been designated as the exclusive bargaining representative by a 
majority of the employees, a certification of representative is issued. If no union has 
received a majority vote, a certification of results of election is issued. 


Challenges 
The parties to an NLRB election are entitled to challenge any voter. At the election 
site, the challenged ballots are segregated and not counted when other ballots are 
talhed. Most frequently, the tally of unchallenged ballots determines the election and 


ment prior to issuance of the first tally of ballots. 


Charge 


A document filed by an employee, an employer, a union, or an individual alleging that 
an unfair labor practice has been committed. See “C Case” under “Types of Cases.” 


Complaint 
The document which initiates “formal” proceedings in an unfair labor practice case. It 
is issued by the Regional Director when he or she concludes on the basis of a 
completed investigation that any of the allegations contained in the charge have merit 


inistrati j to due process of law. The complaint contains a 
notice of hearing, specifying the time and place of hearing. 


Election, Runoff 
An election conducted by the Regional Director after an initial election, having three 
or more choices on the ballot, has turned out to be inconclusive (none of the choices 
receiving a majority of the valid votes cast). The Regional Director conducts the runoff 
next highest number of votes. 


Election, Stipulated 


An election held by the Regional Director pursuant to an agreement signed by all the 
parties concerned. The agr sement provides for the waiving of hearing and the establish- 
ment of the appropriate urit by mutual consent. Postelection rulings are made by the 
Board. 


Eligible Voters 


Employees within an appropriate bargaining unit who were employed as of a fixed date 
prior to an election, or are otherwise qualified to vote under the Board's eligibility 
rules. 
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Fees, Dues, and Fines 
The collection by a union or an employer of dues, fines, and referral fees from 
may be found to be an unfair labor practice under Section &(b\ 1A) or (2) 
or &(a\(1) and (2) or (3), where, for instance such moncys were collected pursuant to an 
illegal hiring hall arrangement, or an invalid or unlawfully applied union-security 
agreement; where duces were deducted from employees’ pay without their authoriza- 
tion; or, in the cases of fines, where such fines restrained or coerced employees in the 
exercise of their rights. The remedy for such unfair labor practices usually requires the 
reambursement of such moncys to the employees. 


Fines 
See “Fees, Dues, and Fines.” 


Formal Action 
Formal actions may be documents issued or proceedings conducted when the voluntary 


agreement of all parties regarding the disposition of all issues in a case cannot be 
obtained, and where dismissal of the charge or petition is not warranted. Formal 


actions, are, further, those in which the decision-making authority of the Board (the 
Regional Director in representation cases), as provided in Sections 9 and 10 of the Act, 
must be exercised in order to achieve the disposition of a case or the resolution of any 
issue raised in a case. Thus, formal action takes place when a Board decision and 
consent order is issued pursuant to a stipulation, even though the stipulation constitutes 
a voluntary agreement. 


Formal Agreement (in unfair labor practice cases) 


may also provide for the entry of a consent court decree enforcing the Board order. 


Compliance 


The carrying out of remedial action as agreed upon by the parties in writing (sce 
“Formal Agreement,” ae tebe iin cdean iden 


by the courts through their refusal to enforce orders of the Board. 


Dues 
See “Fees, Dues, and Fines.” 


182 _—Fifty-Fourth Annual Report of the National Labor Relations Board 


Election, Directed 


Board-Directed 
An election conducted by the Regional Director pursuant to a decision and direction of 
election by the Board. Postelection rulings are made by the Regional Director or by the 
Board. 


Regional Director-Dire~ted 
An election conducted by the Regional Director pursuant to a decision and direction of 
election issued by the Kegional Director after a hearing. Postelection rulings are made 
by the Regional Director or by the Board. 


One or more cases included im a single litigated action. A “proceeding” may be a 
combination of C and R cases consolidated for the purpose of hearing. 


Representation Cases 


This term applies to cases bearing the alphabet cal designations RC, RM, or RD. (See 
“R Cases” under “Types of Cases,” this glossary, for specific definitions of these terms.) 


An election by secret ballot conducted by the Board among the employees in an 
i imi unit to determine whether the employees wish to be 


cases, a combination of CA and C’) cases, or combination of other types of C cases. It 
does not include representation cas 5. 


sections of Section 8 
CA: 
A charge that an employer has committed unfair labor practices in violation 
of Section 8(aX1), (2), (3), (4), or (5), or any combination thereof. 
CB: 
A charge that « labor organization has committed unfair labor practices in 
violation of Section &(bx1), (2), (3), (5). or (©), of any combination thereof. 
cc: 
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A charge that a labor organization has committed an unfam lsbor practice m 
violation of Section &(>\4\Ki) or (GD) Prelumimary actions under Section 
10{k) for the determination of jurisdictional disputes are processed as CD 
cases. (See “Jurisdictional Disputes” im this glossary.) 


A charge that cither « ishor organization or a2 employer, or both joimily, 
have comunitted an unfair labor practice in violation of Section Me). 


A charge that « lsbor organization has commitied unfair labor practices m 
viclanon of Section &(g). 


A charge that a isbor organization has ccmmitted unfair labor prachces im 
violation of Section &(b\7\A), (B), or (C), or any combination thereof. 


R Cases (representation cases) 


A case number which contains the first letter designation R, m combination 
with another letter, ic, RC, RD, RM, indicates that it is 4 petition for inves- 
tigation and determination of a question concerning representation of employ- 
ees, filed under Section %c) of the act. 


A petition filed by an employer alleging that a question Concerning represen- 
tation has arisen and seeking an election for the determination of a collective- 


bargaming representative 


Other Cases 
AC: 


(Amendment of Certification cases): A petition filed by a labor 
or an employer for amendment of an existing certification to 
circumstances, such as changes m the nar ¢ or affihation of 
zation involved or in the name or location of the employer 


ee Sen eS 2 ee Sn Se ee Ge ee 
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ees should or should not be included within « presently custing bargamng 
unit 


(Umos Deauthonzation case) A petinon filed by employees pursuant to Sec- 
ton Hel) requesting that the Board conduct « referendum to determine 
whether a umon's suthority to euter into a umon-shop contract should be re- 
scanded 
UD Cases 
See “Other Cases—-UD" under “Types of Cases.” 


Unfair Labor Practice “ases 
See “C Cases” under “T ypes of Cases.” 


Union Deauthorization Cases 
See “Other Cases—UD” under “Types of Cases.” 


Union-Shop Agreement 


An agreement between an employer and a labor organization which requires member- 
shap in the union as 2 condition of employment on or after the 30th day following (!) 
the beginnin, of such employment or (2) the effective date of the agreement, whichever 
ts the later 


Unit, Appropriate Bargaining 
A grouping of employees in a piant, firm, or industry recognized by the employer, 
agreed upon by the partics to a case, or designated by the Board or its Regional 
Director, as appropriate for the purposes of collective bargaiming 

Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 


Withdrawn Cases 
Cases are closed as “withdrawn” when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is approved. 
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by writing to the Office of the Executive Secretary, National Labor Relations Board, 
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Table 1.—Total Cases Received, Closed, and Pending, Fiscal Year 1989' 


Identification of filing party 


Team- 


: 
| 


esas 
“-sa ue = 
“-w & ww 


| 


“a 3 
352 125 16 
35% 173 19 
323 iM 13 
213 #9 6 


of terms for definitions. Advisory Opinion (AO) cases not included See Table 22. 
for fb hen 


types of cases. 
than reported pending 1 in last year's annual report. Revised 
Vigra han ropored pending Selmer 30, 1988 te 
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and Pending, Fiscal Year 1989' 


Identification of filing party 
Total | AFL- Other | Other - 
Team- - Individ-| Em- 
CA cases 
Pending October 1, 1988 *14,955 7,523 1,656 729 1,080 3,967 0 
Received fiscal 1989 22,345 10,692 2,541 839 1,131 7,142 0 
On docket fiscal 1989 37,300 18,215 4,197 1,568 2,211 11,109 0 
Closed fiscal 1989 20,987 | 10,133 2,387 695 1,142 6,630 0 
Pending September 30, 1989 16,313 8,082 1,810 873 1,069 4,479 0 
CB cases 
Pending October 1, 1988 *3,166 132 13 9 22 2,325 665 
Received fiscal 1989 7,940 50 16 8 19 6,537 1,310 
On docket fiscal 1989 11,106 182 29 17 4i 8,862 1,975 
Closed fiscal 1989 7,403 128 15 il 26 6,174 1,049 
Pending September 30, 1989 3,703 54 14 6 15 2,688 926 
CC cases 
Pending October 1, 1988 364 3 0 0 10 1 350 
Received fiscal 1989 1,471 6 1 13 12 0 1,439 
On docket fiscal 1989 1,835 9 1 13 22 1 1,789 
Closed fiscal 1989 923 7 0 12 12 1 891 
Pending September 30, 1989 912 2 1 1 10 0 898 
CD cases 
Pending October 1, 1988 *115 b 0 0 2 0 108 
Received fiscal 1989 254 13 2 0 5 0 2M 
On docket fiscal 1989 369 18 2 0 7 0 442 
Closed fiscal 1989 251 14 2 0 7 0 228 
Pending September 30, 1989 118 4 0 0 0 0 114 
CE cases 
Pending October 1, 1988 *40 2 0 0 2 0 % 
Received fiscal 1989 88 4 1 0 i 0 82 
On docket fiscal 1989 128 6 1 0 3 0 118 
Closed fiscal 1989 69 $ 1 0 0 0 63 
Pending September 30, 1989 59 i 0 0 3 0 $$ 
CG cases 
Pending October 1, 1988 *11 0 0 0 0 0 il 
ES 40 1 0 0 0 0 39 
On docket fiscal 1989 $1 1 0 0 0 0 sO 
Closed fiscal 1989 21 0 0 0 0 0 21 
Pending September 30, 1989 ...... 30 1 0 0 0 0 29 
CP cases 
Perding October |, 1988 *118 1 0 1 1 0 115 
Received fiscal 1989 263 2 1 1 + 0 255 
On docket fiscal 1989 381 3 1 2 $ 0 370 
Closed fiscal 1989 256 2 0 2 5 0 247 
Pending September 30, 1989 and | 1 1 0 0 0 123 
' See of terms for definitions. 
* Revised, higher than reported 30, 1988, in last year’s annual report. Revised 
totals result from +, A -1 4 to last verre "en dolar” eadrer “closed” figures. 
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Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 1989' 


Identification of filing party 
Total | AFL- Other | Other _ 
Team- national individ-| Em- 
RC cases 
1 

Pending October 1, 1988 *2,066 1,273 $27 “ 219 1 — 
Received fiscal 1989 6,376 4227 1,588 145 416 0 a 
On docket fiscal 1989 8,442 $500; 2,115 191 635 1 os 
Closed fiscal 1989 6,078 3,957 1,587 118 416 0 os 
Pending September 30, 1989 2.364 1,543 $28 73 219 1 — 

RM cases 
Pending October |, 1988 *175 ss -—- — ao os 175 
Received fiscal 1989 310 — — —— — —— 310 
On docket fiscal 1989 485 — — — —_— —_— 48s 
Closed fiscal 1989 312 —- SS os ao — 312 
Pending September 30, 1989 173 “<= = — = os 173 

RD cases 
Pending October |, 1988 *427 5 1 0 2 421 a 
Received fiscal 1989 1,222 0 0 1 2 1,219 — 
= On docket fiscal 1989 1649 5 1 1 4 1,640 a 
Closed fiscal 1989 1,177 0 0 0 1 1,176 oa 
Pending September 30, 1989 472 3 1 1 5 ane a 

* See of terms for definitions. 

° higher than reported pending September 30, 1988, im last year's annual report: Revised 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1989 
of 
cases 
Percent 
towiet | Sou 
allegs- cases 
bons 
A. Charges filed against employers under Sec ®&a) 
Subsections of Sec Sa) 

Total cases 22345 100.0 
x1) wd 450 154 
lO 227 | 10 
eX 1X3) 8248 %9 
aK iK4) 165 07 
OL 6796 ws 
aX 1K2K3) 219 10 
Max 1K2K4) 9 00 
aX 1 K2K5) 102 0s 
aX KK) $35 24 
See 22357 10.1 
Max 1K4K5) 25 o1 
San | K2K3K4) 13 ol 
Max 1K2K3KS) 145 06 
aX 1 K2K4KS) 4 00 
Max 1KIN4KS) 116 os 
B(aX 1 KIKI KES) M 02 

Recaprtulation' 
&axl)* 22§45 100.0 
&(aX2) 733 M4 
&aX}) 11567 sis 
Mand) 901 40 
I ccsnzcesuernsnsnzeencunansenensensensusssvensenssssussenseussnsssusesesnens 9479 a4 
B Charges filed agaist umons under Sec &(b) 

Subsections of Sec &b) 

Total cases 9928 100.0 
Tecate enemas mses carmeasnscasrserreerssa casas arasasamsssmmamcmasmassacsmsaes eel 6130 61.7 
8x2) ” 10 
8OK3). 247 25 
BONS). 1728 174 
SKS). $ 0.1 
ONG) 5 0! 
SOK). 263 26 
8K 1K2) 1064 10.7 
SK 1K) 288 29 
BOK INS) 4 00 
SOX IKO....... 6 0.1 
SOKIKD).. 5 0.1 
bKIKS)_. 2 00 
Ee 1 00 
BOK 1K) 66 07 
BOM IW INS)... 2 00 
BOM UDY 6 0.1 
BOK IKI KO) | $s 0.1 

a 1 00 
BOK IKANIKS) ! 00 
BOW 1 KIKI NG) 5 00 

Recapitulation' 

bx 1). 7578 76.3 
&bK2). 1250 126 
8X3) 616 62 
B(>K4). 1728 174 
x5) 1s 02 
B(>N6). 26 03 
87). 263 26 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1989—Continued 


of 
cases 
: Percent 
pe of total 
allega- cases 
tions 
BI. Analysis of 8(bX4) 
CL 1725 100.0 
BOOK 4A) 7 $0 
OO al 1304 75.6 
RTL ae 7 04 
&(>K4KD) 234 14.7 
(DK 4K AB) 63 37 
BOK4KAKC) 2 01 
zat $ 03 
BOK 4KAKBKC) 3 02 
R euletion* 
GQ 135 90 
SOK 4B) 1375 79.7 
BOK4KC) 17 10 
SOK 4D) 234 47 
B2. Analysis of 8(>\7) 
ee ee ee 263 100.0 
EE : “ 17.5 
EOE LL 19 72 
OOO 183 696 
NS e 1 o4 
CC 13 49 
ee 1 o4 
Recapitulation' 
STITT rveserereencocnmnsesennsennsnsnsnsnenanenenanesanentnintnssntetnttnenesnnnstnnesnennensataneaneenneneeset 61 23.2 
I cneseresensensnsnsenenennsannsnnesnnennesannsnaesnemnenmennseeanseasenensssmssmssessssesseessassasscessasssasmsssmsmasssamssassamanasaas : 21 80 
SE reececenrnsensensnenenermemnsntnsnnennenesnensnemnmnmaneneseasscesmeesssnassssseeasramess semaasmsmssssesssassasmusmsasestmmmmmmmammmasamaass 197 “9 
C. Charges filed under Sec. &(e) 
ee i tercctercicnnnctecnestcinintintitnntinnnniniianiaitliaaseiiiaes 88 100.0 
Se 85 96.6 
ae GD CD ce crcnscescnscaszsssssssnssssmseesemeneemsensensneneemeeememmmnmmmnmmmenememenmneneee 5 34 
D. Charges filed under Sec. &(g) 
Oe “0 100.0 
* A single case may include allegations of violations of more than one subsection of the Act. Therefore, the total of 


the various allegations is greater than the total number of cases 


Sec. (a!) is a general 
guaranteed by the AX. end 


of employer unfair labor 


he yb FA 47 yt | elena 


Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1989' 


Formal actions taken by type of case 
Cases in 
which Total cD c 
Types of formal actions taken formal formal CA combined | Other C 
10k) notices of hearings msued 7 3) — |— | — 33 ence | anes | ame | ooo —_— —_ — 
Complaints wued 4,921 3,851 | 3027 350)| 158 -—- i 6 2; @B 42 49 193 
Backpey specifications msued 120 115 9; 15 10 — 0 0 0 0 0 0 0 
Heanngs completed, total 725 635; 513 6 12 0 I 0 7 $ 14 i 
Initial ULP hearings 675 3997; 479| & 6 12 0 i 0 7 $ 14 il 
Backpey hearings 3s 26 24 2 0 -— 0 0 0 0 0 0 0 
Other hearings 1s 12 10 2 0 os 0 0 0 0 0 0 0 
Decmons by admunustrative law judges, total 1,050 713; S74) 89 7 —— 2 i 0 + 7 13 16 
Initial ULP decisions ek 64 | 300); & 7 — 2 1 0 4 ? 13 16 
Backpay decisions 32 26 4 2 0 a 0 0 0 0 0 0 0 
Supplemental dect ; 13 10 3 0 -—~ 0 0 0 0 0 0 0 
Decisions and orders by the Board, total L113 7 #728; 14 13 2 2 0 2 17 39 10 
Upon consent of parties 
Instual decrmons 89 an 2; Ww a -—— 0 0 0 0 0 0 2 
Supplemental decmons 0 0 0 0 0 _—— 0 0 0 0 0 0 0 
Adopting administrative law judges’ decimons (no excepuons 
Initial ULP decisions y | Sie) Pee | 2 ae 1 0 0 2 6 10 I 
Backpey decisions 1 1 1 0 0 a 0 9 0 0 0 0 0 
Contested: 
Initial ULP decisions 659 $73 | 475) % 6 13 0 i 0 0 i 28 5 
Decimons based on stipulated record 17 12 9 2 0 _-- 0 1 0 0 0 0 0 
Supplemental ULP decisions 45 x” 26 5 2 — 1 0 0 0 0 1 4 
Backpay decisions “ 28 27 1 0 — 0 0 0 0 0 0 0 


£61 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization Cases, 


Fiscal Year 1989° 
a Formal actions taken by type of case 
which Total 
Types of formal actions taken Gosmat | Qoomad 
actions | actions ac RM RD uD 
taken taken 
Hearings completed, total sss 1,200) 1,190 935 4s 180 $ 
CO ; tos one 85! 2» 109 5 
Hearings on objections and/or challenges... / 185 161 106 16 4) 0 
Dectmons msued. total 1,032 982 812 ss 112 13 
By Regional Director og 16 765 $1 100 B 
Elechions directed het 420 one 44 + 13 
CN nw OF 77 7 12 0 
By Board... 3 0 ? 12 0 
Transferred by Regional Directors for imitial 
musumenemmessenats 4 4 4 0 0 0 
Elections directed .................. : 5 5 0 0 0 0 
Dismissals on record. ; 1 1 0 0 9 0 
Review of Regional Directors decmons: 
Requests for review received ; so ana 4! n “ $ 
Withdrawn before request ruled upon 5 5 2 0 1 0 
Board action on request ruled upon. total Saad 336 294 33 70 5 
Granted “a 42 27 6 »| 0 
EEE 30 m2 200 24 uw } 
Remanded | / 16 12 7 5 2 0 
Withérawn after request granted, before 
of Se 1 1 0 1 0 0 
Board decmon after review total 9 62 4) 7 12 __98 
Regional Directors’ decimons 
Affirmed ................. 4 Ma 32 2s 5 4 0 
Modified ..... . 17 17 w 2 6 0 
Reversed ... is 13 9 2 2 0 
Outcome 
Election directed “a 44 uM 5 ' 0 
Dismissals on record 20 18 12 2 ‘4 0 
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Table 3B.—Fo mai Actions Takca in Repicsentztion and Union Deauthorization Cases, 


Piscal Year 1989'—Continued 
Cases Formal actions taken by type of case 
is ~ 
whch | Toul 
actors acthons ac ae 
taken | taken 
Decisions on objections and/or challenges, total. ; i057 bdad une “ 
FR Oe : M2 325 25 16 
By Board... . 15 te “) pa) 
0 EE te o- we 23 
No exceptions t Regional Director’ 
Eaceptions to Regional Directory’ reporu. | 249 208 160 tT 
ln darected elecvions (after transfer by Regyonal 
——— ‘ $2 “ ” 5 
Review of Regions! Directors’ supplements 
decmons: 
Request for review received... / ms 173 5 
Withdrewn before request ruled upon... ! ! 1 0 
Board acnon on request ruled upon total 208 he “he 7 
Granted ........ ‘ 2e 26 23 1 
Denied ......... 177 i” 142 t 
Remanded .... ‘ 1 i 0 
Withdraws after request granted, before 
Board review... ; 90 0 6 0 
Board decision after review, total... 0 0 0 0 
Regonal Directors dectmons: 
ee J 0 0 0 0 0 0 
Modified .... ‘ 0 0 0 0 0 0 
Reversed ..... 0 0 0 0 0 0 
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Table 3C._—Formal Actions Taken in Amendment of Certification and Unit Clarification 


Cases, Piscal Year 1989" 

Cass 2 waicd Formal « Sous taken by type of 

Types of formal atoms taker formal actos = 

taken - ac uc 
Heonngs completed 107 5 ” 
Diecrmscms mmurd efier hearing ins 5 vos 
By Regional Director 110 5 100 
By Board + 0 « 
Transferred Drrecton for mal decemor ‘ 0 2 
by Regronal a 


Review of Regonal Derectors decmmons 
Requess for renew recerved 
Withdrawn before request ruled upon 


Board actor on requests ruled upon. total 


ou 
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Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1989' —Continued 


Remedial acon taken by — 
Employer mon 
Pursuant to— Pursuant to— 
Actoa takes Total all Agreement of partes | Recom- Order of — Agretment of Recom- Order of — 
Total — Total partes — 
Informa) Formal | adminis Informal | Formal | sdminis- 
settlement | settlement ' trative Board Court settie- settie- rative Board | Count 
law judge ment ment | lew judge 
Employees receiving backpay: 
From either employer or union................ 19,096 18.888 12,695 395 « 1,560 42s 208 181 $ 0 16 6 
From both employer and unico ............... 70 68 7 0 0 1 « 2 i 0 0 1 0 
Employees reumbursed for fees, dues, and 
fines: 
From either employer or union................ | be 456 354 i 0 % $ 592 266 0 0 326 0 
From both empicyer and unios ............... 152 7s 75 0 0 0 0 77 77 i) 0 0 0 
C. By amounts of monetary recovery, total ... , 778 | $57,393,614 | $32,879,903 | $1,261,264 | £150,042 | $6,734,491 516,367,914 | $664,164 | $209,302 | $19,100 © |$150,188 |$285,574 
Backpey (includes al) monetary payments 
except fees, dues, and fines)...................... $7,582,311 | 57,003,068 | 32,797,755 | 1,237,070 150,042 | 6,452,618 | 16,365,563 579,263 | 156,270) 19,100 ©} 118,319 | 285,574 
Reimbursement of fees, dues, and fines ...... 475,467 390,566 $2,148 24,194 0 281,873 2,351 84,901 $3,032 0 0| Ne 0 


* See Glossary of terms for definitions. Data in this table ace based on unfair labor practice cases that were closed during fiscal year 1980 after the sompany and/or union had satisfied all 
* A single case usually results in more than one remedial action, therefore, the total number of actions exceeds the number of cases involved. 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1989' 


- deauthor uf clanfi- 
Industrial grou p* cases | All All cases | cation | cases 
c CA | CB | CC | CD! CE | Cc! o& k RC | RM | RD cases 
cases cases 
UD AC uc 
Food and kindred prod 1,587 | 1.278 | 927 335 7 4 3 0 2 284 8 $1 b 0 20 
Tobacco manufac & 6 1 b 0 0 0 0 0 2 2 0 0 0 0 0 
Textile mill products 243 196 161 32 2 0 1 0 0 «4 41 1 4 1 0 0 
Apparel and other finished products made from fabnc and similar 
matenals 287 236 180 4 1 1 0 0 0 4k 37 1 10 1 0 2 
Lumber and wood products (except furniture) 418 312 258 $1 2 1 0 0 0 9 68 7 24 4 0 3 
Purniture and fixtures. 330; 277 221 56 0 0 0 0 0 49 42 0 7 3 0 1 
Paper and alhed prodt $27; 461 360 % 4 1 0 0 0 61 $2 0 9 2 0 3 
Printing. publishing. and alhed prod: 900; 747 592 152 2 1 I) 0 0 178 128 6 44 & 2 25 
Chemicals and alhed produ 674 $62 442 109 10 1 0 0 0 102 70 3 29 3 1 6 
Petroleum refining and related industnes 161 121 81 31 & 0 i 0 0 37 28 0 9 0 1 2 
Rubber and miscellaneous plastic products 439 43 288 “4 0 1 0 0 0 a 77 0 14 3 0 2 
Leather and leather products 93 71 58 13 0 0 0 0 0 21 17 1 3 0 0 1 
Stone, clay, glass, and concrete products 737| S82) 439) 115 16 1 2 0 9; 46) 07 . »” 7 1 1 
Primary metal industnes 1,192 1020; 718) 297 3 2 0 0 0; 164) 129 3 32 3 1 4 
Fabricated metal products (excet machinery and transportation 
1276| 1035| 766| 233 22 & 3 0 3] 225 166 9 30 ® 2 6 
Machinery (except electrical) 1,085 890; 653 209 19 b 0 0 - 187 139 7 41 3 0 5 
Electrical and electronic machinery, equipment, and supplies... 737| 639| 445| 189 $ 0 0 0 0 93 71 2 20 3 0 2 
Aircraft and parts “1; 8) 22) 163 1 2 0 0 0 28 27 0 1 1 0 4 
Ship and boat building and repairing 227; 2s 118 8s 2 0 0 0 0 21 15 1 5 0 0 1 
Automotuve and other transportaton equipment 10380; 912 Nae 359 6 1 0 0 2 ill 89 4 18 5 0 2 
Measuring. analyzing. and controlling mstruments, photographic, 
medical, and optical goods, watches and clocks 205 188 116 % 4 2 0 0 0 «4 42 0 4 0 0 1 
Miscellaneous manufacturing industnes 335} 245/ 162 70 10 5 0 0 0 ha 61 4 19 3 0 3 
Manufactunng 12,992 |10,704 | 7,772 | 2.744) 124 “4 10 0 20 | 2,123 | 1,633 | 424 63 4 oe 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1989'—Continued 


007 


Unfair labor practice cases 
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All 
Cc cD 
cases 


Mining and quarrying of nonmetallic minerals (except fuels) 
Mining 


a - 
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U.S. Postal Service 


~ |4 Ow = 


3 


§ 


§ € les 
eos SUB lia l-noe a fee 


pswog sSUONSAY 10qQe] [BUONBN, 2q) JO ysOday [ENUUY qVIN04-AII4 


ow C2 


Local and suburban transit and interurban highway passenger 


3% 


ow=-Suco 
ewoeawnuv & 


= wawotw 
vw | OoO-oo-— = 


eee |i2 
~& 


3/8 lsaxe 


7) 
ow 


ZProuce |ié& 


— 
4wnws ee 


—_ 
ooew Or oowoeoo- 


— 
ocoowawwownwodo=— 
cooonwn~su 


Legal ser 
Museums, 


word Su8 
on w SS 
coonwoownwooo 
ccocoocooBoooss ico lcooooceo 
cooweu=Cnwwee~ 
-wea8S~3=~8Kk2 

NS 
COnmauwscl=onnus 
eooucouwoo-ownw 


Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1989'—Continued 


dGeauthor-| ment of | clarifi- 
Industrial group* Al | an All ~~ | 
i cases cation Cases 
cms Cc ol cA! CB CC! cD! cE! co! ce! eR RC! RM! RD cases 
cases cases 

UD AC uc 
Social services 276 192 170 22 0 0 0 0 0 81 65 3 13 2 0 i 
Miscellaneous services 113 _ 62 24 7 0 1 0 0 18 17 0 1 0 6 1 
Services 7,409 | 5,658 | 4,019 | 1,434 9 27 9 «0 30 | 1,564) 1,228 58 278 46 15 126 
Public administration 85 $7 4% * 1 1 1 0 0 22 18 0 a 2 1 3 
Total, all industrial groups 40,878 |32,401 |22,345 | 7,940 | 1,471 254 88 40} 263) 7,908 | 6,376 310} 1,222 185 32 352 

* See Glossary of terms for definitions. 


* Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C, 1972. 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1989' 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1989'—Continued 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year '989' —Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1989' 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1989! —Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1989'—Continued 
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Total, all States and areas 


All C cases CA cases CB cases CC cases CD cases CE vases CG cases CP cases 
Per- > Per. Per- Per. Pez. Per Per- Per. 
Method and cuge of disposition Me |e | a | Sa Mee Se | em | SS [em | SS | em | SR | am | SR |r| St 
ber | weal = ber | wort | OF | ace | ber wound | PF | coe | Dr | acy | ber sort | | sceal 
Closed od homed Closed closed closed closed closed closed 
Total number of cases closed 910; 1000 0.0 |20,987 | 1000/ 7,403/| 1000 923; 1000; 251! 100 @) 00 21; 1000 2% 1000 
Agreement of the parties 9,071 30.3 | 1000) 7,280 44} 1,235 166 ae “1 2 07 13 as ° 428 ae KY 
Informa) settlement 8,94) 299); 986) 7.186 M2) 124 164 427 #2 2 07 3 188 s 428 ity M3 
Before msuance of 6473 216/ 714) $100 «3 937 124 353 2 ©oi— 10 Ma ’ 30 65 25.3 
After imuance of complaint, before Opening of 
heanng 2421 81) 267) 2069 07 278 47 ta Be | 1 03 5 4) 1 47 2 Be 
After hearing opened, before insuance of administre- 
tve law judge's decamon “7 02 os x ol i 00 $ os i 03 o—_—. ee 5 1 
Forma! settlement 1” o4 14 = o4 19 02 17 is _—— oi —. — —_— 
After issuance of complaint, before opening of hear. 
ing. , 8% 03 oe %” 02 15 02 1s 16 —_— i— 1— 1— 
Supulated decmon 8 ol 02 14 00 5 00 1 01 1—_— _— — _— 
Consent decree 62 02 07 a) ol 12 oO! “ 1s i— i— i— _—— 
After hearing opened % 02 06 4a 02 4 00 2 62 i—_— i— i— — 
Supulated decison i 00 01 s 00 5 00 i— i — —_— 1—_— — 
Consent decree ” ol os a oO! 1 00 2 02 —_— —_— i— i— 
Comphance with 78 27; 1000| oo ce iM 13 s os 2 07 5 4) i— 2 07 
Admunstrative law judge's decimon 28 01 as © 00 24 03 o— — i — — —_ 
Board decimon $24 18! 65.7 4a 21 Bi) 09 7 07 2 07 5 4) T— 1 03 
Adoptng sdminsstrative lew judge's decision (no 
exceptions filed) 222 07; 278] mo 09 iT] 62 5 0) i — eo; —. 1 03 
Contested mm 10; 378) 24 if $2 07 4 o4 2 07 5 4) i— — 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1989'—Continued 
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Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases Closed Prior 
to Unfair Labor Practice Proceedings, Fiscal Year 1989" 


Percent of 
Method and stage of disposition a — 
closed 

Total number of cases closed before msuance of compla : 243 100.0 

Agreement of the partics—informal settlement rr 109 “se 

rato: WO) erm annniiiinnnenenencenennnennt nee Ce j 93 83 

After 10k) notice, before opening of 10(K) hearing rrr 4 $8 
After opening of 10(k) hearing. before issuance of Board decison end determination of 

Compliance with Board decision and determination Of GipUte rr 0 00 

ne access LT 7" 32.1 

Brat BOG) emt nine nnennnnenenneneneneennstnt ALLEL ; ne m1 

After 10k) notice, before opening of 100k) hearing nn ? 29 
After opening of 10(k) hearing. before imsuance of Board decimon and detertmnation of 

——————————————— 5 21 

After Board decision and determination of Gimpute 9 0 0.0 

rn a cnceceenceeeceseeesen ence nce sccect TT NS % 230 

rato BOTA) mT nneennenennennennnnnsennnnncnnnnnneneensnesn ALLELE Ie ; ae m9 

After 10(k) notice, before opening of 10(k) hearing rr ; 7 29 
After opening of 10(k) hearing. before msuance of Board decimon and determination of 

7 J 2 os 

By Board decision and determination of dimpute nnn 1 o4 


Table 8.—Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1989' 


Al C cases CA cme C3 cos CC cme CD cass CE cas CO a= CP cases 

Per. Per Per. Per Per. Per Per Per. 

an | ) i an | con | ™ | coms ei as | aes ver | coms 

closed choaed choaed closed closed closed choaed (hoaed 

Total sumvber of cases closed 429,910 | 1000 (20,987) 1000/7403) 1000) 923) 00) 251) MmDO0 |) mo 21) moo; 256) m0 

Before msuance of compliant |2s,903 617652) 42/6892) 811) 812) OO CUM 2 ww» | 2) | m7 

After iemance of complaint, before opening of bearing... 2820) 94/2959) 112) 399) 46) 92) wo) 2] Of 4) $8 1} 48) wl 90 
After hearmg opened. before mauance of admmnstranve lew yuige's 

decmoe i“ oe a oe 12 02 7 as 2 os o— ej — ‘4 1s 
After edmunstravve law judge's decmmon before msuance of Board 

de ee 4s 02 » ol 2s a) i oi—_— oo — eo — 1—_— 
After Board order adopung eadmumustratve lew judge’) decmmon m 

abeence of excepoons pr) os; 20 19 w oe a 03 —_ _ _ 1 oe 

After Board decmmon, before carcust cour! decree su3 7 410 20 Me Ll 7 oe 4 is 5 4) i—_— 4 14 

After circuit court decree, before Supreme Court action | 83 oo; ww ul 21 0) 1 oa! —_— —_ i—_— 2 0” 

After Supreme Coun actor . 00 ’ 00 —_— _ _ i— oi— —_— 


' See Glossary of terms for definmpons 


a 


11z 


Blank Page 


N 
— 
N 


All R cases RC cases RM cases RD cases UD cases 
Stag> of disposinon Num- | Percent | Num- | Percenst| Num- | Percent Num- | Percent || Num- | Percent 
ber of | of cases | ber of | of cases | ber of of cases | ber of | of cases || ber of of cases 
cases closed cases Cases closed cases Closed cases closed 
Total number of cases closed 7,567 100.0 6,078 100.0 312 100.0 1,177 100.0 189 100.0 
Before issuance of notice of b mng 2,597 43 1,816 2.9 168 53.8 613 $2.1 123 74 
After mance of notice, before close of hearing 3,905 S16; 3,375 $5.5 93 29.8 437 37.1 i 69 
After hearing closed, before issuance of decisi 98 13 66 Li 12 38 20 17 0 0.0 
After msuance of Regional Director's decis 938 124 796 13.1 39 12.5 103 as 25 15.7 
After wsvance of Board decison 29 o4 25 04 0 0.0 4 03 0 0.0 

* See Glossary of terms ‘or definitions. 
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases Closed, Fiscal Year 1989! 


All R cases RC cases RM cases RD cases UD cases 
Method and of 
Total, all 7,367 100.0; 6078 100.0 312 100.0 1,177 100.0 199 100.0 
Ceruficanon msued, total 4491 59.3 3,711 61.1 139 46 64) 34.5 85 53.5 
After 

Consent eincuca 83 11 62 10 4 13 17 14 3 19 
Before notice of hearing aa 06 29 as 3 16 12 10 3 19 
After notice of hearing, before hearing closed x” 0s 33 os 1 03 5 04 0 0.0 
After hearing closed, before decision 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 
Supulated election 3,697 49;| 351 9.2 104 33.3 $42 46.0 $7 35.8 
Before nouce of heanng 1,220 16.1 889 146 56 179 275 234 $3 33.3 
After notice of bearing, before hearing closed... 2,440 322); 2137 35.2 as 4.1 259 22.0 4 25 
After hearing cloued, before decision x7 os 2s o4 4 13 8 0.7 0 0.0 
Expedited election $ 0.1 1 0.0 4 13 0 00 0 0.0 
Regional Director directed election 698 92 589 97 27 87 82 70 2s 15.7 
Board-directed election * 0.1 . 01 0 00 0 0.0 0 00 
By withdrawal, total 2,700 35.7) 2198 %2 118 378 384 326 62 390 
Before notice of hearing 1,148 15.2 $49 140 69 22.1 230 19.5 37 358 
After notice of hearing, before hearing closed 1,357 179; 1,185 19.5 38 122 iM 4 $ 3 
After hearing closed, before decimon 59 os «0 07 7 22 12 10 0 0.0 
After Regional Director's decision and direction of election... 122 16 11 is 4 13 7 06 0 0.0 
After Board decision and direction of election 14 62 13 02 0 0.0 1 0.1 0 0.0 
By drsmuseal. total 3%6 $0 169 28 b 176 182 129 12 73 
Before notice of hearing 181 24 4s os x7 19 % 8.2 10 63 
After notice of hearing, before hearing closed o8 09 20 03 9 29 ” 33 2 13 
After hearing closed, before decison 2 0.0 1 0.0 1 03 t) 0.0 0 0.0 
By Regional Director's decision 118 16 % 16 5 26 14 1.2 0 0.0 
By Board decimon 7 0.1 4 01 0 0.0 5 0.3 0 0.0 

* See Glossary of terms for defininons 
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Table 11.—Types of Elections Resulting in Certification in Cases Closed, Fiscal Year 1989! 


Ty] = of election 
hddée Regional | Expedited 
Total Consent | Stipulated } a _— — -¥ 
8OKTKC) 
All types, total: 
Elections 4,497 Ly 3,699 » 701 b 
Ehgible voters 279,062 2,876 213,236 2,197 60,645 108 
Valid votes 244,220 2,344 188,251 2,079 $1,507 x” 
RC cases: 
Elects 3,670 61 3,030 8 $71 0 
Ehgible voters 243,045 2,204 184,912 2,197 $3,732 0 
Vahd votes 213,206 1,812 163,662 2,079 45,653 0 
RM cases: 
Elections 121 4 88 0 24 b 
Ehgible voters 4,593 207 2,851 0 1,427 108 
Valid votes 4,025 1% 2,555 0 1,273 39 
RD cases: 
Elections 622 16 $26 0 ~ 0 
Ehgible voters 26,137 215 21,996 0 3,926 0 
Valid votes 22,703 157 19,220 0 3,326 0 
UD cases: 
Elections 5 $s 0 26 -- 
Ehgible voters $,287 290 3477 0 1,560 — 
Valid votes 219 2,814 0 1,253 —_— | { 
* See Glossary of terms for definitions. 7 
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Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1989 


Type of election 


a |e 


S| 4413) 180 


' The total of representation elections resulting im certification excludes elections held in UD cases which are included wm the totals im Table |) 


Runoff required 
Rerun required 
Runoff required 
Expedited —Sec &b\K7KC) 
Rerun required 
Runoff required 


Tosal Obdpecnons only Challenges only Objections and Total objectuons ' Total challenges* 
elec Challenges 
Goms | Number | Percent | Number | Percent Nember | Percest Number | Percent | Nember | Percent 
All representanoe elects 4.5% 42 95 1% a9 106 23 5% 11.7 280 6! 
By type of case: 
In RC cases. 3,809 96 143 as a 23 4s ne 232 ¢) 
In RM cases 125 1s 120 10 80 $ 40 » 160 1s 120 
In RD coses 632 $2 82 23 36 10 14 62 os 33 $2 
By type of election 
Consent elections” s 10.7 9% 10.7 2 24 i ih 1 ih 
Supulated electons 17s 319 as 133 3s 83 22 10.7 2% $7 
Expedited elections t 0 00 0 00 0 00 0 00 0 00 
Regional Directordirected elections... 708 100 M1 4 4s 17 14 117 165 $1 72 
Board directed ciectons 4 0 00 2 20 60 2 20 


40 
' Number of elections in which objections ruled on. regardless of number of allegavons im each election 
* Number of elections in which challenges were ruled on. repardiew of 
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Table 11C.—Obdjections Filed in Representation Cases Closed, by Party Filing, 
Fiscal Year 1989" 


4 
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BE1 EE |BEE [6 |tst? 


by more thas one party m the same cases are counted as one 


Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 1989' 


Num 
her 
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Table 11E.—Results of Rerun Elections Heid in Representation Cases Closed, 


Fiscal Year 1989" 
Tot rerun lection: * Umoe No Ovscome of 
cerufied union )=—s_ Chosen orginal tiecnon 
Percen: — 
Percent Percent 
Number by Number by Number by Percent 
type Number | by 
ia type type type 
All representanon 
tn... »” 1000 21 wo “a 700 = 486 
By type of case 
EE J = 100.0 is 333 J “7 » $3.7 
RM cos... - 100.0 0 00 « 100.0 0 00 
RD case.................... 12 100.0 5 25.0 , 75.0 5 47 
By type of election 
Consent elections... 2 10.0 0 on 2 0 90 
Stipulated elections “ 000 1s ne uN e4 Pry $2.2 
Expedned elections — 0 —- 0 — c — 0 — 
Regsonal Director. 
Girected elections _... 16 1000 4 25.0 12 75.0 7 “7 
Board directed 
<Ke............. e 100 2 33.3 7 “”? 5 2.0 


Table 12. —Results of Unioe-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1989 


Number of polis Employers volved (number chgibte wo vow) i Vel sone Cast 
Rerewlong on Pesulorg © le polls a 

deauthonzanon Comaneed _ ) i deauthonzanon 

Affikance of amor hoideng uno shop comirect ee Tosa Renting | =e? ) Percenm — 

Tonal | Toul | of wnat | 
chgihe wshowtic aihte | Percent 
Member | of went | OPE | or toed Perens Treen | | | aon 

Numhe of waal Number of tou 

— — ke 4) as 4) v2 $287 iss MO) Man “7 aoe 1.1 1,353 me 
APL-ClO amon $7 w $26 27 “4 i973 i4n wo 2.342 0 1,253 n° 1,205 ») 
—=.............. us - woO0 , 96.0 67 m™ 773 “ 72.7 oe “5 i) 264 
(Rey nenone, une —_ 5 0 00 5 a0 45 0 00 45 1000 ” “a 0 00 
Other local umsons e 7 3 + te $32 20 Lb) 322 5 wo m3 20e 7 


* Sec Man }) of the Act requures that to revoke « umom shop agreement s majority of the employees ehgibie to vote must vote m@ favor of demwthor anon 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1989' 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1989! —Continued 
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® chonce regarding collectrve-bargamng agent was made for example. there may have been more than one cleovon im a single case. or several cases may have been 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1989' 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1989' —Continued 


Vahd votes cast m clecnoms won Vahd votes cast m clecnom: lost 
be Vowes for umons Votes for umons — 
— —y AFL- Ose | One | AFL- Cos | can | = 
| tee | co |e) | tet || toe | GO | | et | 

unions quioms uneomns unions enions uneoms. 

B. Blections @ RC cases 
AFL-CIO 1406 | 3902| OS | | CO | | 2 eee ll) lhl | 
Teamsie+ in| ara); ——/| €92) —| ——/| AIT) rT) | | 287 
Ooher ngpona umons 497; Wiszi | —! LR) 4% mie! or 1.660 
Othe: local umons 0653; 35357) ——| -——| ——/ BS37/) 1223) Wi) | | —!| LI 2763 
|-amoe elecuons 193,243 | 43,983 | 30.502) £192) L152) A537 | MO | 40688 | 29,988 | 11,771 ™ | Lin Moe 
APL-C)O v. APL-CiO. 7981; €752; @7352) ——| —j; — 170 Mi Mi | ou 
APL-C)O v. Teamsters 7 273 135 wie) $2 1m ss so—f;— 320 
APL-ClO » National i935; i wi—| ins} in e ‘s—_ 2 — 5 
APL-CWO v. Local. | 406) 1S —i) —! 13955 oo i “oi—_—)— ~” 222 
Teamsten: » Navona! » si—-_—- a 2; “ — 0 1—_— 0 
Teamsters v. Local. 1635 si; — ss; an ” —_ i—_ 0 ] 
Teamsien » Teamsters ” 2;— 20 — | 0 —_— oe —)| 7 
Nanonal v Local ee a ee 42 462 “ “sh —| — 1 ir) ha] 
Nanona + Netonal - ni —)| — bi —— 1 oe —/) — i— () 
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Dremoe and State! 


i | 
bidd 
ili 


_ or om am ae t 
> £ & 


; 


rrTiid 
Baer 
5 qh 
/ : i | 
: | i 


" y, . 7 , om 


233 


2M 


Table 15C_—Geagraphic Distribution of Decertification Elections Held in Cases Closed, Flacal Year 1999—Continued 


Fifty-Fourth Annual Report of the National Labor Relations Board 


—+— —_———_—4- 


rr | ag 
i ea 
i 


Cem ame See 


resgcergy 


ca° gee ef 


’ ——— 


*nepeeesge 
= 


_>p——_—_—-——_—____4 


ss 


—————+ 


aR°SaR-Bs 


> ——— 


4 : —_ 

£) * Sak) f) 888R) 2) coazgegs 
——— oe gee, 

2 eeece| © °2?s . ee-een°¢ 
. =. 69 Gee 

oe "“eee|-| @eee! el eceoece c 
<n Geen  Gemeeeeen —+—~1 ———————$___——_ 

| "e-elg *garx Si ?*engec o 
~~ _>—_---—— - —— 

FF) 88ez gsze eE°sSEs 

SHR) ¥) 829s) #) eeensee 


“RES ER 
ian. 


FRERP2" pg 


= 


—— ee —~> 
serene eee & 


Stace 


gacccs: 


s : “2° = e ie en en 
eee eee — ' 
eeec- -eee~- “oe eeece' & eeo?'| @« eeesoeoecdo 

awe —-- 
eeeeece eee! © seene| © eeee| ©! eeeccece Cc 
— s ee ——4-~ —@ ~-—-— EE 
-neeseeese el sece| © ore =| = ece-e-@6 
> ) —. sae - 
Ee —_—+-—4- —— 
_———_——______4_j} —— 
"eer ene en s en | e “ee - erneoren 
ee ah — > 


: 


ui i) in i? filth 


ast 


ie) 


SS SE _ _ 


“emer ( emis « ote? 


Cprcarniss 2 “gh err eo = > 
se 


Tow! 
Dewumoe amc Sumer om On 
te APL . 
jas oe «2S l(S 
nT Cle 
oo 
ov ede ‘ ; : 2 
a ee e $ . ‘ 
— ——— — = 
atu xs ? . c 
regu » > ‘ ¢ 
he “ x 2 
wee 0 c 
Hewes 2 C 
a 0 © 0 
Pacefix $} a » ” 
= — - —- = = 
Peers: Buco ‘ ; 0 0 
Vege iam 0 0 
O~tyumg Ave ? ‘ ¢ 
———— > = 
Tosi of Samer and arcm: a ‘8! «= “ 3 


SE - 


se 
= @ '_ 
= ss 
ote -_ 
. om 

“ - 
‘i - 

= 
Ss 4.4 
wr —_- 
ae i 
« C 
2 » 
o_o 

> 
are a7 
« - 
-_ a 

= 
ss vv? | 


The Semees are groaped qccordmg & Gee mete cet) te Beree, of he ome 8 epee mere 


. " . 
_ . 


43) 


Sem ~comm cae for stem 


Table 15C —Geegraphx [netribenee of Decertificames Electoas Heid m (anes (hosed fiscal Year 198 C  stinucc 


& gtr 
=p. 
_ ne 
=-— = aaa 
ames ™ 
ore 
ee 
« - 
— ” 
> 
t- a- 
oe . 
> Pe) [ «J 
4 
- _—_ 
>= 
td ™ 
. *« 
= or 
> 
7s = 


ste 


a eens Ee ti 


+ wml ame tance oe ae 

7 em: menetia ce 

ee ee 

Appere emt cher fume prodece med from tehex ant 
ie ee a 


2 a a ae, 


w= ~- 
= = “= 
"eS @eecedeee s&s © 


B@secuciveasn 
38 £2524858 SUR Ee 


38 


za 


e438 88 tS€e3¢Ueux 
«36 


mi6 Se 
SF a 


a 


Le 
ow 


" 


- 
~ © 


"ec cew ou © 


™ A822 «4905 


97 


PINON HONE 409] [HUOLIEN OG) Jo Wodey yenUWY qunog-<yi4 


Table 16.—Industrial Distribution of Representation Elections Heid in Cases Closed, Fiscal Year 1989— Continued 


Number of clecuom » wtuch Number Vabd votes cast for umons 
| fepresentanoe nghts were wor by of ‘pe | T T T Eligstie 
/ stom ciecooss «Num compe 
I tes T _— T T ate ber of be oon Toeal cam 
~‘¢ on woees ents 
——w ‘om AFL- Other | eer 8 | lovers | wots | ray |“ Temm | me | ST | for mo | chow 
Toul | CIO —_ - local |e cage cot euces | SO | onl ns | ng 
/ (=n Geom sentative © vote mon a 
— —_ OO lo senlabor 
chosen 
= | 4. a s+ = .% ee 7. 7 < .. + = | ys 
_— 4 + + 4 ‘ 4 4 4 4 | + Hes 4 pe 
Mumeng and quarrying of sommetalix muncrals (cucepi | 
i; “@) 6] 6 2; ef e ee ee ee ee 
' 7 7 7 2 _ 7 _o- - a > — ee 7 > 
Moning | 4) | | ®@| | 3542) 29%) 1082) 7) 6) 4h} S28 
i = + ———F > —+F —— = = —+ > + = + —- 
Comstrucnos ne 2! 2™ pe ) 5 e ad 14579 | 1029) 6088 5,275 a2 x7 ™ 6499! > See 
Whotesaie trade ee e2 “ 5 ’ 24 18496 16492) 7.1%) «(168 OL ia os 699.2% $4620 
Rew trade | ma) 13) ws) 3) COO u 299) 14057 | 12221 S76) 3282) Le03 | 1001) 4s17) S208 
Fence. meurasce amd real cstsic i mi @) wi 6 ° 2 % «619m 26 ie) LM 8! 0 3) 281 1470 
US Postal Service ; eo; oe; eo} of eo eo; of of oF oF of Of Of Of 0 
‘=e | T —+ > > + > a —— — + > — > - 
Local and suburban tramet and micrurten nghway per ) | ) 
wage ‘ramsportanos | * 7; 2) 5 Ss Sees 4650 6160) «(UL #2) “| 616) 620M here 
Motor fraught tramsportamoe and warchoumng | MS) IR) “| 8) ' " 1%) 176) 9503 4666) «TOS rr ee 
‘Water tramsportapos ; 8) 1) 0) 0) ! 0) , mzlUC 105 | 4! 9) Ld to) ™ 
Omer ramaponance: | | zi ul we eet see ce) oe) en ee ae) ce 
Comanancence | m@) «| 8 ! 0 2 @| 260) 235) of) m2) #87) 64) Mm lee 
Bhectre. gaa and sanstary services | ue) st) | 6 1}  @| G333|) Sars) 2308) Lez) 422) 0) 86) 3957| 1186 
T -_ > _ ms — —_— 4 pepo g — 7 7 7 — 
Tramsportamon, commencation and other utit.s (67! 293 27) Os? Ll Usa 578 | 29006 25,365 | 11,992) 391) 4963) 428) 7H) 13573) 6117S 
r + t = + = t t 3-—— + > + | + | 
Hotel, rooming houses, camps. andctheriiging places «9 MOO | 467% / A990) 1925/ Lele) 126) 19) 6) 2oRs|) 2087 | 
Pervoma services | @| @ ©) 0) 1 3) Lei) 1 ss) 6) RY 0 | | STS | ee 
Amtomot ve (epest servi a and garages | 2 na 2 ° 2 | 1873) 1608) oO) ) OMS)COO 72| es) 101 
Momoe pactures “ 7] ¢) 0 ty) 1 , ee | 0 . ss ws 123 | 
Aspusement and recre oe services (except motoe px . . ) 
tures) , " “ | 2) 1} 16 1916 en a.6U6wm “s 17 | 77 | om 010 
Health servwes 26 1s? | 105 ie) - 33 1” | 27963 22910 12503 «(7051 1,010 | 2215 127) (we nme 
Ed@ucatona ervice: | mi on) . ‘ 0) 4 1s | om | 4176 | Lim) (Le 125 | 0) 7 | 2086 4.0% 
Memteriher © garuzetn es | "| $; 0 °. $ ‘ mm) wm) 7) 6 t) 0 2 of iM - 
Ramee Bee ee er ee) | 6978) S619) 3008) 2019) «see) es) oF) tet) | kN o 
Mm cian we ope ee un 7/ $s) ? 0 0 ‘4 o' @ 2: @ pa] 0 i one o 4 


= 
w 
J 


Numbe: 6 cecuom © ehat Sumte Nahe woes cast for umoms 

reprearetance night were ear by of 7 T (pe Eager 
anew denon Nem empicy 
Teal 7 T _———— FF traf Toul Tora ==. 
ote = vend (he vous ents 
ingustreal group’ etec- Omer = 86©6 ployess | vous APL- item | gp | One for ec ec 

me | APL- Orner Tow! cho <— 

Tet Go ™ = ine COO igtie cet am =" Gon —_ = ™ 
a =" Son aces “SRE «0 vow Pore oy repre 
oto - wrt 
-_ —~ 

> > >— —>—_—_ + a ; > > - —>—_—_—_—_—_-—____ 
Muerume ort gaiieres totam! and rooiogeal gardens . = 5 5 0 0 (¢) 1 1% 133 “4 2 $2 0 0 ” « 
Legal servees , e $ ‘ 0 i) i ! s $1 2. 2 0 0 ‘ 2s o 
Socaal service $3 © ae 5 0 I Pa Les 2.328 435s 1.83 2» 0 2 Lee Ne 
Macias ers vi a) 1) o| t+) Ji — «7 225 uel im 2 >. mm in” 
Sermoes | 7 we us ™| DBD oo 410) 34516) 45.293 001 15,427 \0u2 adh 298) 222) 29.252 
Pistin edemansstr ace 1s | ? } ts) o- $ “ ss 1s ‘eo a t) n ips I 
—— + +— > + > = = == + > + > +—— z — ey 
Tow al) musta groupe 4445 109) i308 $$ $1 'o 2554 ITLTTS 290.934 196968 9.90) 2) 66 430) 947 122.906 «190637 


- a ee 


‘Some: Sentard lndunre Clasification, Statutica! Policy Division, Office of Management and Budge, Washingum DC. 1972 


te 
~ 
x 


PO HOI AOE] [MOTION oq) Jo Wodey jenEUY quno4-Kyi4 


Table 17 —Size of Lnits it Representation Elections in Cases Oosed, Fiscal Year 1989" 


Eicctoes @ eta? repreeeetsmce nghw eer cece by 


= To | Came APL-CHO auc 7 camer Orne aston Othe toca emom = hee 
Sere of ame (mummies of empicvers ee ae et ee JI LL = | ‘on 
ee an eee ’ Sessens | T r . r : 
teed | Cams Member by ae Feces | neuter | by ame 
Nember by aor Nemter Qty ame Newber of aor an 
/ -_ 
i t i | r§ r § i. i i i , A, = 
A Ceruficamos cecnom (RC and RM) 
7 4 — 7 7 as 7 Ps —— — — .. 7 
Tout RC and RM chectom 46m) 1) 6©mo;|lCU > ia =< wo o| mo 1”) 0 Ln aD 2 
7 7 — -s _ — 7 — _ _o _ 
(mer 6 | o); 22) 22 ae. i 20 ? “) 21 8 ior) ms 
iw 1081) ™ #«me ae 2) ne is me " ne 3 mo ys “) 
Dwr / us) 066m) ots] oss 73 mt %) "28 | ‘ “2 *; us 223 ue 
TS aa mM 73) @s) Me es R *° ‘ 4&2 " to et ae 
rs. |; 967) me) ss a ~~ s4 ba) $0) ‘ “2 * ms 190 ss 
Ses. | 73) oT) oe ee . $1 "| Pz) ; a2 ‘ a) 2 as 
eee. un “™ ™e a as ~| 22 1 — ’ 23 = “2 
fe or " a mo * » 0 | 22 _—_!| $ se oo se 
Sen an * 2s as) oy] 23) ’ 7 1 20 $| Me 1 27 
J. ie =: “ 23) os oe 20 $ . $ 05 ‘ Ms “ 25 
2D we 108 |. = 7 ms “ “ $ i _— ' eo” bed 20 
10 w ite ; Sys) ° 12 ? 4 * 5 ut 1 20 2 i“ p=] 3) 
120 w 19 } an} ) te)? ' 0? | -_ oo -_ ; 22) ” s 
10 we 1 i on ete) 7) os 1 —_ ‘(| ‘(4 sos 
Ow ie | <p) » oo wm ? oe ‘ oe i 20 2 i“ oe 12 
150 we 199 ee eee eee ? os 02 _— 1 — *| es 
oui | 2) 7; 4 62) $ oe 2 oe i 20 ’ eo’ " oe 
1 wo I i. 7 » es ae ‘ os i 62 () — ° — u eo? 
7 a s eo? “ae ’ a? 2 oe ° — ° — is os 
wo | = " os "ee ’ os ' 62 j 20 i eo? , es 
Mes > ia 1* “s Pa) is ’ 20 ' 20 ‘ a) e S 
mes | 1706) . 12 "7 © os ‘ uu 2 a ° — » is 
um | 1.7m » eo? ms ? oe 0 — ° — ! eo” ” oe 
wee we oon “ as “ee 3 e2 ° _— ° — ° — ry on 
=e |; 7 * oe *) i o1 ° -- ° — } 22 12 oe 
Ls ae! $222 ‘ o2; 5 i eo! ° — 0 — ° —— ‘ a> 
Lae Le cr e ] 2 a) “ ' a! ° — ? a! 0 — + es 
L&D we Le —_— 2 a1 "* ° — e — 0 — ° — ; a1 
MED we 6 os 2 a apo ? e2 ° — ° — ° — 0 — 


6t7 


Table 17.—Siae of Units in Representation Elections in Cases Closed. Placal Year 1999) — Comnnecd 


- — — ~— = 


Electom © etx reprearmumce nghe cere ce by Euom © otat 
= a ~ a ——; o> que 
No , Cm APL) cue 7 perme (Rhee aetome (whe ke ome eee 

Seo of ame mame 4 emg an | © S| = | — = | ae T 3 
a Pore 

© woe ao Perce Member by cer Perocem — o> eae : 

Seamer oo aor > Aras Nemter tae Nemter 3 of cur a2 i 

a -— = 
8 Oecertfkcsuce cecuom BD 

Tow! RD cecuces | 07 Ci 1D 0 _— = =o a 10D 0 2 10D © 21 rab 0 a vid O ; 
Umer 90 ™ ™ ms ms ? 72 " ne ° — j as ) 76 
Her -_ 1» me ua ” 10 i" mi i wo ; es vr ze 
Re - 1 ia as * to9 ‘ 0) t) — } “2 - me 
Kew Pe | 7 4! «ae 7 7s ‘ ee 0 —_— ' as » ss 
“ene e235 a UW ™o © 0 ‘ ee 0 — ! ae » as 

Ses “- ” a) =) . «0 ; $2 0 — ; “2 2 2? & 
awe 2" ® 42 5 7 7¢e 1 i? ° _— j as 1" 25 

xe Lan 4 i) ee ° -— 2 ‘ea 0 — L4] a= t2 a7 4 
=e = Tt is re } is 0 ° — i as , 28 
®.* un 12 i” Le ; 10 j 7 F.) — 2 *: ’ ia 
fe oe ie a 21 “es , 16 2 le ¢ — 2 es ‘ ia 
1 we ire - ? LI *"”° | is } $2 © — ! ae 2 es 
(3 wm I oe ‘ oe ") } is 0 — 0 -_— 0 — } . 
1D we i» =“ ? Lt os 5 10 ° — 0 — 2 ss 2 es 
ee ie = | a) a } is 0 -_-- 9 -_— © -— ' Q3 
De i ns } os 42 0 _— 0 —_—— 0 _~— ! ae 2 os 
‘coe i Le ‘ oe “Fe ' is ! 7 0 — 0 _—— 2 as 
Re me ™ 5 os =e ' is | 1? () _— 0 - } oe”? 
mew 15% © is me 5 $06 0 _—— ° — 0 —_— I i. 
Ee ow Mn , i“ “er ‘ 40 ° — 1 ~o ) — « oe 
wee we bb i 02 14D © ! 12 © — ° — ¢ -_— © — 
rr EE _ ———— e —————— > —— —<= —_——O — 7 2 — a 

| See Ghomery of worms for Gefimemcen H 


jo 


Blank Page 


Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 1989' 


Total Type of situations 
mon CA cB cc cD CE CG cP CA-CB Other C 
Size of number | Per- | Come [— combinations | combinations 
ones | at jc ot | Se Per. Per- Per. Per. Per. Per. Per- 

(number of a all percent | Num- pl Num- pat Num- ent Num- eam Num- eam Num- pl Num- eon | tiem Pzr- a Per- 
employees) | me | al | ofall | ber of | Et | ber of | Et) der of | Set | ber of | Set | ber of | Set | ber of | Fmt | ber of | Ent | Nome | cont | Nem. | cont 
Total ........... 228,793 100.0 — | 19858 | 100.0; 6,340; 1000 920 | 1000 207 | 1000 @) 1000 39} 1000 223 | 1000 970 | 100.0 176 | 100.0 
Under 10............ 8,036 27.9 27.9 5,106 25.7| 2,097 33.1 34) 37.1 92 444 28 46.7 9 23.1 97 43.5 201 20.7 65 %9 
10-19... 2,245 72 35.7 1,738 88 259 41 113 12.3 23 iL 12 20.0 o— x7 16.6 49 5.1 14 8.0 
as 1,847 64 42.1 1,442 73 249 3.9 53 58 20 97 5 8.3 o-_ 14 63 45 46 19 10.8 
a 1,224 43 464 911 46 202 3.2 aS 48 6 29 o— 1 26 » 36 40 41 12 68 
a 979 34 498 726 3.7 14 2.7 25 2.7 12 5.8 o;j— o— 9 40 25 26 & 45 
30-59 .. 1,158 40 53.8 875 44 188 30 4i 45 6 29 2 3.3 o— » 36 % 3.7 2 Ll 
701 24 $6.2 Sa 2.7 116 18 11 1.2 1 0.5 1 1.7 o;j— a 18 21 22 7 40 
 — 685, 24 $8.6 $25 26 105 1.7 19 2.1 2 10 oj— 1 26 6 2.7 a 24 4 23 
a $27 18 04 419 2.1 67 Ll 9 10 8 39 oi— 1 2.6 2 09 19 20 2 Ll 
a 363 1.3 61.7 289 Ls $3 08 7 08 2 10 oi— o— 2 0.9 10 10 o— 
1,287 45 66.2 237 42 318 $0 42 46 . 3.9 1 1.7 1 26 13 58 62 64 5 28 
SS 212 0.7 6.9 171 09 31 0.5 2 0.2 o;j— .o—_— 2 $.1 1 04 5 0.5 o— 
120-129............... 379 13 68.2 282 14 72 11 12 1.3 1 0.5 1 1.7 o— 1 04 9 09 1 06 
130-1939............... 222 0.8 6.0 183 09 3 0.5 2 0.2 2 10 o-—- o— 3 13 j 0.1 oj -— 
140-149............... 131 0.5 0.5 101 0.5 22 03 a 04 oji— 1 o—_— 1 04 1 0.1 2 11 
190-159.............. J 545 19 74 355 18 153 24 14 1.5 2 10 2 3.3 o—_— .o_— 17 18 2 11 
160-169............... 152 0.5 71.9 114 046 44 0.5 o— o— o— o— o-_— 3 0.3 1 06 
i 7 167 06 72.5 i277 0.6 » 0s 3 0.3 .o_— o— o;j— .o— 6 0.6 1 06 
180-189................ 13% 0.5 73.0 115 0.6 14 0.2 2 0.2 1 0.5 .o1—_— oj— o— 4 04 oji— 
190-199... . Sa 02 73.2 4 02 a 0.1 2 0.2 o—_— oi— o—_— o—_— 2 0.2 o1— 
8 | OY 1,556 54 786 1,095 $5 323 $.1 $1 5.5 6 2.9 2 3.3 2 5.1 6 2.7 57 5.9 14 8.0 
cS ee 1,115 33 82.5 746 18 265 42 26 28 4 19 .o_— 1 2.6 2 09 63 65 7 45 
400-499 684 24 way 475 24 162 a 12 1.3 o—_— .o_— 2 5.1 | be} 2.2 26 2.7 2 11 
 —_—e 608 2.1 87.0 a 20 165 26 9 10 i 0.5 1 1.7 o—_— 1 04 26 2.7 1 06 
00-694... Mi 12 88.2 254 1.3 66 10 6 0.7 2 10 4 6.7 2 5.1 e;— 7 0.7 o— 
a 248 09 89.1 172 09 58 09 3 03 1 os .o—_— 1 26 oo 13 1.3 .o— 
800-899............... 2é6@ 0.8 89.9 100 08 64 10 5 0.5 o—_— o— 2 5.1 1 04 12 1.2 o1— 
00-999 130 0.5 9.4 89 04 »” 0s 2 0.2 o— o— 1 26 oe 7 0.7 1 06 
1,000-1,999......... 1,209 42 946 678 34 413 65 »” 33 2 10 i 1.7 a 10.3 2 09 77 79 2 11 
2,000-2,999.......... $20 18 964 ct 1.5 171 2.7 8 0.9 3 i4 1 3 7.7 oi — 27 28 2 11 
3,000-3,999.......... 333 12 97.6 164 os 138 2.2 2 0.2 2 10 e— i 24 C1 25 26 1 06 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 1989'—Continued 


Total Type of situations 
Total CA CB cc cD CE CG cP CA-CB Other C 
Sue of number | Per- | Com combinatons | combinations 
establishment of cent of lative Per. Per- Per- Per- Per- Per- Per- 
(number of percent | Num- Num- Num- Num- Num- Num- Num- Per- Per- 
employees) | Sue | gtue | all | berof | Sm | ber of | So" | ber of | Smt | ber of | Se | ber of | So" | ber of | Sm | ber of | Smt | Name | cent | Name | cent 
tions | Eh | See | ce | ER | size | | size | ME | size | HE | cize | HE | size | MU | size | situs | Y | situ | 

4,000-4,999........ 130 os 8.1 73 o4 43 07 oj — oj; — oj — oj — oj; — 14 14 o;j— 
$,000-9,999 367 13 94 221 Li 117 i8 b os oj; — o— 2 $.1 oj; — 22 23 o;j— 
Over 9,999 268 09 100.0 129 06 106 17 15 16 o— o— 3 7.7 o— 15 1.5 oj— 

* See Glossary of terms for definitions. 


* Based on revised situation count which absorbs companion cases, cross-filing, and multiple filings as compared to situations shown in charts | and 2 of Chapter 1, which are based on single and 
multiple filings of same type of case. 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1989; and Cumulative Totals, Fiscal Years 1936-1989 


Fiscal Year 1989 


Number of proceedings 
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Sept 0 
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Proceedings decided by US. courts of appeals 


178 23 
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Board had entered an order dismissing the complaint and the charging party appealed such dismissal in the courts of appeals 
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal Year 1989, 
With 5-Year Cumulative Totals, Fiscal Years 1984 Through 1988' 
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Table 20.—Injunction Litigation Under Sections 1e), 10(j), and 10(), Fiscal Year 1989 
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Table 21.—Special Litigation levolving NLRB, Outcome of Proceedings in Which Court Decisions issued in Fiscal Year 1989 


ua”) 


Apprediy 247 

| seedee mm 

jt sw 

uy bp ’ —— 

ye 

iy fie _| 
| =. 
HRSrITs 7 
Why L iu _ 
; fit . 

|) ate | °°] 
qa 
ae | 
|} Semen) 
v= See 
_ 


“A 


Tabie 21 —Spectal Litigatice levotving “1 RB Outcome of 
Proceedings @ Whict (cert Dectmeons lasecs w= Fiscal Year 1998 © etnucd 
er 4 ungete 


POU comme arr 
egren -egerémg ow triermmet = Sepemding 6 chet SER coterie) rr meee 


248  Fifty-Fourth Annua! Report of the National Labor Relations Board 


Table 22.—Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1989' 


Total 


Number of cases 


Sdentifeation of petit 


Em- Unica | Courts State 


Pending October 1, 1988 
Receivod fiscs! 1989 
EE EE EEE 
Closed fiscal 1989 
Pending September 30, 1989 
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* See Glossary of terms for definitions. 


Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 1989' 


Action taken 
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Table 23.—Time Elapsed for Major Case Processing Stages Completed, Fiscal Year 1989; 


and Age of Cases Pending Decision, September 30, 1989 


Stage 


Median days 


L. Unfair labor practice cases: 
A. Major stages completed— 
1. Filing of charge to issuance of complaint 


2. Complaint to close of hearing 


3. Close of hearing to iswuance of administrative law judge's d 


4. Administrative law judge's decision to issuance of Board decision 


comrleted— 
1. Filing of petition of notice of hearing issued 


2. Notice of hearing to close of hearing ........... 


3. Close of hearing to— 


C. Ag~* of -zsc: pending Regional Director's decision, September 30, 1989 


s8e¥ vf 


+ From tnt of pettion. 


Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1989 


|. Applications for fees and expenses before the NLRB. 
A. Piled with Board. 


D. Amount of fees an4 expenses in cases ruled on by Board: 
Claimed 


A 


Reco 
Il. Applications for fees ari) expenses beZore the circuit courts of appeals: 


A. Awards ruled on: 
ie’ —s* 


-_ 


Denying 
B. Amounts of fees and expenses recovered pursuant to court award 
IIL. Applications for fees and expenses before the district courts: 
A. Awards ruled on: 
Granting 


Denying 
B. Amounts of fees and expenses recovered pursuant tu court award 


* These 18 cases do not include 5 EAJA cases which administrative law judges’ settled without conducting « 


* In one instance, three applications were received in a consolidated proceeding. 
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